SECRETARY OF STATE FOR TRANSPORT
DEPARTMENT FOR TRANSPORT
APPLICATION BY MR. RICHARD BUTTERFIELD FOR AN ORDER UNDER 247 TOWN AND COUNTRY
PLANNING ACT 1990
ORDER REF: NATTRAN/Y&H/ S247/4337
IN RELATION TO LAND AT WOLFSTONE HEIGHTS FARM CONCERNING THE STOPPING UP AND
DIVERSION OF PART OF HOLMIRTH FOOTPATH 60
PUBLIC INQUIRY (VIRTUAL EVENT)
COMMENCED ON 24TH AUGUST 2021 AND ADJOURNED 27TH AUGUST 2021

CLOSING STATEMENT
ON BEHALF OF APPLICANT
(Submitted 31st December 2021)

Abbreviations used:

EiC:

Examination in Chief

XX:

Cross Examination

RX:

Re-examination

IXQ:

Inspector Examination/Questioning

SoS:

Secretary of State for Transport

‘Proof’ or ‘PoE’:

Proof of Evidence

WS:

Written Statement

PROW or ROW:

‘Public Rights of Way’ or ‘Rights of Way’

PNFS:

Peak and Northern Footpath Society

Footpath:

Holmfirth Footpath 60

DMS:

Definitive Map and Statement

1. Sir, thank you for sitting through a long and at times difficult Inquiry. However, I start in the
spirit of where there is agreement.
2. It would be entirely reasonable to say that we all start from the same place. Mr. Gill (for
Kirklees Council) and the applicant are aligned in that the test to be applied under s.247 was
considered in Vasiliou v Secretary of State for Transport [1991] All ER 77, with the equivalent
test under s.257 was considered by the Court in Network Rail. Mr. Gill and the Applicant are

entirely in agreement that this is applicable under s.247 in this case. We are therefore
helpfully in the same place as a crucial starting point.

3. That place is the Judgment by Holgate J or paragraph 49 of R (ex p Network Rail
Infrastructure Ltd) v Secretary of State for the Environment, Food and Rural Affairs [2017]
EWHC 2259 (Admin), which cited the earlier authority of Vasilou:
“In summary, it was decided in Vasiliou that: (i)

The Secretary of State cannot make an order under section 247 or confirm an order
under section 257 unless satisfied that a planning permission exists (or under sections
253 or 257(1A) will be granted) for development and that it is necessary to authorise the
stopping up (or diversion) of the public right of way by the order so as to enable that
development to take place in accordance with that permission (see also language to the
same effect in section 259(1A)(b));

(ii)

But even if the Secretary of State is so satisfied, he is not obliged to confirm the order; he
has a discretion as to whether to confirm the order and therefore may refuse to do so;

(iii)

In the exercise of that discretion the Secretary of State is obliged to take into account
any significant disadvantages or losses flowing directly from the stopping up order
which have been raised, either for the public generally or for those individuals whose
actionable rights of access would be extinguished by the order. In such a case the
Secretary of State must also take into account any countervailing advantages to the
public or those individuals, along with the planning benefits of, and the degree of
importance attaching to, the development. He must then decide whether any such
disadvantages or losses are of such significance or seriousness that he should refuse to
make the order.

(iv)

The confirmation procedure for the stopping up order does not provide an opportunity to
re-open the merits of the planning authority’s decision to grant planning permission, or
the degree of importance in planning terms to the development going ahead according
to that decision.
As a form of shorthand it is convenient to refer to the test in (i) above as a “necessity”
test and the test in (iii) above as a “merits” test.”
(NB. Emphasis in underline and bold font added)

4. Therefore, there is a two-stage test in considering whether to make a final order: (i) the
necessity test, and (ii) the merits test.
5. There is clear consensus that the ‘necessity’ test is met. The only objecting witness to this
was Mr. Malcolm Sizer, purporting to be representing on behalf of the Holmfirth Harriers1.
However, even Mr. Sizer (in XX) had to concede, surprisingly for a professional planning
consultant, that he did not know the legal position around this point. However, the extent of
what is required to complete is clearly not at issue.
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The word: ‘purporting’ is used deliberately and is elaborated on further below in reference to the witness.

6. Nevertheless, we should probably state for completeness that the necessity test was as
established in the application and is as more particularly described in the Supporting
Statement and Statement of Reasons with the application (CD 1.3 in the Inquiry Core
Document List (‘Library’)).
7. Aspects of the Council as Objector and Highway Authority’s Statement (CD 14.1) did elicit
part-confusion as to what the Council’s position was in respect of the necessity test, but Mr.
Gill helpfully and early in the Inquiry clarified that the Council does not dispute that the
necessity test was met. It appears that this is not denied by other objectors, other than Mr.
Sizer, who accepted his lack of knowledge in this area in XX, or at least acquiesced to such a
position following a lead from the Inspector in IXQ.
8. As there is clear consensus that the ‘necessity’ test is met, unless we can help further, there
is little merit in continuing and we progress on the basis that the necessity element of the
test is met. Paragraph 49(i) as described in the above Network Rail judgment is therefore
dealt with. We therefore move to the ‘merits’ test, in the remaining sections, being
paragraphs 49 (ii) and (iii).
9. The important point about paragraph 49 (ii) is that the power to decline to make a final
order is not absolute; it is discretionary. This is again where Mr. Gill and the Applicant agree.
However, where there is disagreement, more from lack of mention by Mr. Gill on behalf of
the Council than anything else, is that such a discretion is a qualified one.
10. Before moving on to such a qualification, a brief examination of the word: ‘obliged’. Obliged
means compelled or duty bound. In other words, there is an exercise for the SoS (and
thereby the Inspector beforehand) to carry out in exercising their discretion. We should also
consider the word: ‘significant’. Significant means very important or being sufficiently great
to be worthy of attention in a particular situation. Let us finally consider the word:
‘seriousness’. This is difficult to and is a noun deriving from the word: ‘serious’; about the
state of being ‘serious’. Serious means characterised by careful consideration of the gravity
of a situation. Not trivial. Not remote. Not far-fetched. Applicable to the objective gravity of
a situation.
We shall return to this wording throughout.
11. There are essentially two parts to the ‘merits’ test.
The first is: In the exercise of that discretion the Secretary of State is obliged to take into
account any significant disadvantages or losses flowing directly from the stopping up order
which have been raised, either for the public generally or for those individuals whose
actionable rights of access would be extinguished by the order.
The second is: In such a case the Secretary of State must also take into account any
countervailing advantages to the public or those individuals, along with the planning benefits
of, and the degree of importance attaching to, the development. He must then decide
whether any such disadvantages or losses are of such significance or seriousness that he
should refuse to make the order.

12. Taking the first part, whilst the SoS is not obliged to finally confirm (in this case of Section
247 TCPA, ‘make’) a final order, the SoS is obliged in exercising their discretion as to whether
or not to make a final order to: take into account any significant disadvantages or losses
flowing directly from the stopping up order, either for the public generally or for those
individuals whose actionable rights of access would be extinguished by the order.
13. The second part states that where any significant disadvantages or losses are identified
(which we maintain are not founded in this case), the SoS must (note, not ‘can’ or ‘may’, but
‘must’; i.e. the SoS is compelled) take into account any countervailing advantages. However,
the SoS must then decide whether any such disadvantages are of such significance or
seriousness that he should refuse to make the order.
14. Sir, the evidence has shown that there are no significant disadvantages and losses. Not one.
There are in fact significant advantages, which brings us to the second part of the ‘merits’
test. Even in what we submit here would be the hypothetical case where significant
disadvantages and losses would be founded, it is plainly not the case that they would be of
such significance or seriousness that you should not recommend to the Secretary of State
that they make the final order.
15. Why? Well, it was the case at the time of the application before this Inquiry and it is the case
following examination of witness evidence. In short Sir, there is no good reason not to make
the final order following the above tests.
16. Mr. Gill in his opening statement described the applicant’s evidence as ‘tendentious’. I recall
raising a proverbial eyebrow at such an assertion. The word evokes applications of bias and
impartiality. The applicant of course ‘bears the burden’ of establishing that the necessity and
merits test are duly met. It is for the applicant to submit evidence and objectors to challenge
it on any reasonable basis that they will. To state from the outset that the evidence
submitted is tendentious is a bold claim. Nevertheless, Mr. Gill does so again in his Closing.
However, it is clear to the applicant Sir that such language appears to have been deployed to
mask the fact that the Council, as Objectors, offered no evidence to the contrary and
moreover, it goes to the integrity of what are in some cases professional and very
experienced witnesses in their particular fields. Moreover, the Council’s own evidence has
been found significantly wanting, to the point whereby the Inspector has actually stated, at
the end of EiC of its witness Mr. Champion that: “I do not understand what the Council’s
fundamental objection actually is”. I shall of course return to this shortly, given the
unfortunate events that immediately followed that sentence by the Inspector.
17. I said during opening Sir, that whilst objections are not ignored or dismissed (they have in
fact been engaged with in full), are based around myths. Again, this is not detracting from
concerns, but the vast majority are not borne or evidence or even reality, as has been
demonstrated through witness examination.
18. However, before doing so, there should be an examination of Witness Evidence, which I shall
do initially in chronological order.

SUMMARY OF WITNESS EVIDENCE AND OUTCOMES
Unrepresented Witnesses
Ms. Helen Waldrom
19. It was pleasantly surprising at just how Ms. Waldrom, epitomised what supportive users
welcoming of the diversion route are thinking and doing. Ms. Waldrom’s original supporting
letter to the DfT is at CD 7.4 of the Library.
20. The point made is that people are using the diversion route. People actually prefer the
diversion route compared to what some are now terming: the ‘old route’ (indeed, this is
language used by Mrs. Wimpenny and Mr. Cropper in their respective evidence), which she
sees as steep and slippery. It is Mrs Waldrom’s choice to use the diversion route, even when
accessing or egressing the Wolfstone Heights Trig Point land.
21. Ms. Waldrom described how she often walks her dog from Netherthong up Footpath 60, but
also often goes to the Wolfstone Heights Trig Point, via the diversion route and not for
example straight up the existing driveway part of the route, seemingly more directly to the
Trig Point land. Instead, we heard in formal evidence that Mrs. Waldrom uses the diversion
route, seemingly for three headline reasons:
1) she finds it safer;
2) she finds it more pleasant; and
3) the element of not intruding on the privacy of householders.
22. The fact is that this is a regular user who deviates up the proposed diversion route (the
“new” route, to use the language of her and others) and then turns left and walks up the
verges on Wolfstones Road, in order to be able to access the Trig Point. Mrs. Waldrom is
obviously well-aware that the existing current legal line of the Footpath going directly to the
Trig Point land is open, but prefers the “new” diversion route instead.
Mr. David Payne
23. Mr. Payne’s original objection can be found at CD 6.33 of the Library. However, Mr. Payne
purported in his evidence to the Inquiry to represent ‘Holmfirth Walkers are Welcome’.
CD18.1 holds the Proof purporting to be on behalf of Holmfirth Walkers are Welcome.
24. However, in XX Mr. Payne conceded that there is no official membership and the
organisation is not an incorporated or officially organised one as such. Mr. Payne had
submitted no evidence (for example) a meeting minute or a letter authorising him to speak
on behalf of the organisation. As a result, we would have to respectfully submit that Mr.
Payne’s attendance was in his own capacity because there is no such an organisation or
association as Holmfirth Walkers Are Welcome. I don’t deny the existence of a group with a
common interest in walking, but an official group binding and bound by its articles or terms
of reference, that group and thereby Mr. Payne are certainly not.
25. During XX, Mr. Payne would not say whether he uses the proposed diversion route. Mr.
Payne was also unable to confirm whether any of the organisation’s ‘members’ used the

diversion route, as they are all independent people and offered for example no information
on instructions to members in this respect.
26. During questioning on the allegation of the route being an “ancient” route, Mr. Payne,
despite in his objection referring to the diversion of the route as amounting to “an act of
“iconoclastic vandalism!” largely diluted and even dismissed this by stating that this for he
and his organisation was “not the major issue”. Apparently, these were that the direct line
to the Trig Point land would be lost and that “most if not all” users will “always” access the
Trig Point land when walking from Netherthong.
27. However, Mr. Payne had no response to the evidence submitted which stated the contrary
and conceded that he had not “read everything in detail” but, with seemingly blind loyalty,
stood by his assertion that all users will use the Footpath to access the Trig Point. Clearly Sir,
this is baseless and other evidence completely refutes this, particularly that of Mr. Appleton,
which we shall come on to later.
28. Mr. Payne actually said that the Trig Point access was in his view secondary to issues of
safety, adding that he and his organisation members would often walk with companions,
adding that the verges on the road will be unsafe as this is a “busy road”, adding that the
road in his view was at its busiest “during the day”. However, this is only anecdotal evidence
and when questioned in XX, Mr. Payne was unable to say why the road was unsafe or
provide any evidence other than his own opinion. Mr. Payne was unable to say why the walk
was unsafe, but that the “direct route” to the Trig Point as part of “the walk” (which seemed
to denote an official walk, that I shall come on to) was “much safer” in his view.
29. Mr. Payne during XX states that the Trig Point was “in public ownership”. However, when
challenged as to who owns the land, Mr. Payne simply responded again by stating that the
Trig Point is “publicly owned”. We of course know this to be incorrect and the evidence of
Mr. Cropper, which I shall obviously come on to, yields interesting information in connection
to this complete misapprehension.
30. Mr. Payne identified that “the walk” that he was referring to was the Thongs and Wolfstones
Walk. Mr. Payne acknowledged that this was a leisure walk and not a functional route. Mr.
Payne alluded to a position that “the maps” should be changed to “include Wolfstone
Heights”, but acknowledged in XX and IXQ that “the maps” (presumably being the DMS)
cannot possibly be changed without going through a formal legal process.
Ms. Eva Smith
31. Whilst it is of course noted and respected that Ms. Smith is a local resident and Wolfstones
Road user for over 40 years, an important admission during XX was that Ms. Smith, whose
original objection is at CD 6.29 of the Library, had NEVER walked the proposed diversion
route or up or down Wolfstones Road.
32. Although having never used the route and conceding that she had never walked up or down
Wolfstones Road, Ms. Smith commented that “the verge is narrow and not easy to walk on”.
Respectfully, these are observations taken from the perspective of a car user and not a
pedestrian user. Car use and interaction with walkers of course goes to safety, but we would

have to respectfully conclude that so far as speculation on pedestrian users is concerned,
Ms. Smith’s evidence cannot be afforded any weight, or at best the most minimal.
33. Ms. Smith described Wolfstones Road as a “very busy road” which is “not safe at all” in her
view. It transpired during XX that Ms. Smith’s concerns were related to the relevant part of
Wolfsones Road, between Point C (which is what we refer to as such, although the Order
Plan labels the whole of the proposed diversion route as “C” and point “B”. Ms Smith adds
that drivers on Wolfstones Road use this as an arterial route into Huddersfield, adding that
the road was “not safe at all”, where there is “very regular traffic” where people drive
“inappropriately fast”.
34. Whilst Ms. Smith’s interpretation as a car user can be questioned, she would not be drawn
in XX about the traffic data submitted with the application. Ms. Smith did not refer to Mr.
Appleton’s evidence and at this time Mr. Appleton had not been examined but his Proof had
been available for some time (CD15.2.2).
35. Vehicle use and the interaction of vehicle users with road users is of course related to safety.
However, Ms. Smith’s evidence is respectfully anecdotal as a vehicle user and is diluted
considerably by the fact that she acknowledges that she has never walked the route or up or
down this stretch of Wolfstones Road herself between points “B” and “C” or vice-versa as
shown on the Order plan. I was however grateful that Ms. Smith’s examination concluded by
stating that what one person may anecdotally feel safe, another does not, which was a
useful segue into the evidence of Mr. Greenwood, where this important point was further
illustrated.
36. Mr. Appleton’s Proof and subsequent examination tells a completely different and
quantifiable story regarding safety, which we shall come on to.
Mr. Roger Greenwood
37. Mr. Greenwood’s Inquiry evidence was in fairness completely consistent with his original
objecting statement (CD 6.2).
38. Although objecting, Mr. Greenwood rather graciously opined that the path was “lovely” and
a “fantastic addition”. Mr. Greenwood clearly stated in XX that in an ideal world he would
like both the existing route and the proposed diversion route to remain, but understood that
this could not be the case. Mr. Greenwood stated that there are other routes going out of
Netherthong towards Wilshaw and Honley but was unable to identify these to the Inspector.
39. In his statement (CD 6.2) Mr. Greenwood states that the diversion route appeared to serve
“no purpose for the general public”, but conceded in XX that this would not necessarily be
true of users either moving towards or coming from Honley or Wilshaw via the road or path
network. Mr. Greenwood on several occasions during XX was at pains to identify that he
would not walk up Wolfstones Road with his children or his dogs, but was silent on whether
he had walked on any part of Wolfstones Road (i.e. parts that are not between points “B”
and “C”), either by himself or with his children and/or dog(s).
40. Nevertheless, on further questioning, particularly when having had identified that there is
evidence before the Inquiry of people that do walk up and down the road, both with and

without children. It was also put to Mr. Greenwood that there is evidence before the Inquiry
Mr. Greenwood as a decent, balanced and it would have to be said articulate objector,
conceded in XX that in such a case it was a matter of simple opinion as to whether
something may or may not be safe for them or their children. I shall stress that Mr.
Greenwood was not being judgemental in this respect, simply highlighting that anecdotally,
it is a matter of personal preference.
41. This is a firm example of the divisive and where safety is concerned, rather subjective nature
of what may or may not be considered safe. However, this is where we must turn to
expertise, which has been provided by Mr. Appleton, that we shall come on to.
42. Astoundingly, the Council did not put its Highways Safety Officer up for examination; quite
incredible, when considering their previous involvement and more strikingly that this is the
basis on which the Council, through its duly convened Committee, had instructed officers to
formally object to this application. I return to this more specifically further below, as I realise
from Mr. Gill’s Closing that the line is maintained by the Council that officers had not acted
beyond the authority given to them by the Council’s committee, as XX established the
opposite.
A poor choice on the part of the Council, or a strategic choice given the weakness of its
objection and complete lack of any real or evident justification for objecting to the final
making of the Order based on highways safety concerns? We submit that following all
witness examination it is the latter, but perhaps it may also be a combination of the two.

APPLICANT WITNESSES
43. I should probably start by saying Sir, that all Proofs of Evidence associated with the Applicant
Witnesses were taken ‘as read’ and all information is available in the Library.
MR. RUSSELL EARNSHAW - ARCHITECT
44. We move first to Mr. Earnshaw. It is quite clear from the pre-Inquiry evidence of Mr.
Earnshaw (CD 15.1.1 to 15.1.5, inclusive) that Mr. Earnshaw’s evidence was about the design
of the scheme and more specifically how and why the diversion route was devised the way
that it was.
45. What is clear from this evidence and what was drawn out in all aspects of examination of
Mr. Earnshaw (EiC, XX, IXQ and RX) was that the Council, as both LPA and Highway Authority,
was highly influential in the design and situation of the diversion route and the overall
scheme. Indeed, Mr. Earnshaw confirmed in both EiC and IXQ that the diversion route had
been amended following input from Mr. Giles Cheetham, who had previously recommended
the diversion for approval to the Committee.
46. I would add at this point Sir that Mr. Cheetham, although not representing the Council at the
Inquiry, was very clearly acknowledged by Mr. Champion in XX as being the author of the
Council’s Statement of Case (CD14.1 and 14.2).

47. Indeed, as well as Mr. Cheetham previously supporting an application to make an order
pursuant to the Section 257 TCPA application to the Council, we can see at CD15.1.4 and
CD15.1.5 that Mr. Cheetham supports (or rather does not object in the case of the latter) to
two iterations of planning applications and subsequent permissions which would ultimately
lead to the stopping up and diversion of Footpath 60. Mr. Cheetham, or rather the Council’s
Rights of Way Section does not even offer consultation responses in later applications. In
particular for these purposes, in his email to the planning case officer in CD15.1.4, Mr.
Cheetham states that he does not object, but he would like to see a different design showing
a clean swept line at the northern end of the proposed diversion route.
48. Mr. Earnshaw described in EiC that following Mr. Cheetham’s representation, they had met
on site together, with Mr. Franklin, who was the Council’s Head of Planning. Mr. Earnshaw
described that the diversion route was initially in different configuration, but that whilst Mr.
Cheetham clearly has no difficulty with alignment in Mr. Earnshaw’s submission, Mr.
Cheetham did clearly suggest that the diversion route should start further down the
Footpath and have a gentler bend and slope sweeping northwards, rather than what Mr.
Earnshaw described in both EiC and XX as a more “sudden” and “too geometric” an
alignment. Mr. Earnshaw also described that whilst Mr. Franklin attended the site from the
planning point of view on the garage buildings in particular, Mr. Franklin did also have an
input into the design of the diversion route from the point of view of integration into the
overall design and its alignment.
49. Mr. Earnshaw described the situation as the applicant (or rather he on behalf of the
applicant) designed this scheme and in particular the diversion route following a “highly
collaborative approach” between himself and the Council through two lead officers in their
respective Rights of Way and Planning disciplines, being Mr. Cheetham and Mr. Franklin.
This was not disputed and Mr. Earnshaw’s point was held well in this respect against XX.
50. Mr. Earnshaw’s evidence was clear in every aspect of his examination: the whole design of
the diversion route was in fact very heavily influenced by the Council’s Planning and Rights
of Way sections; the lead officers in those sections at the time, no less.
51. Mr. Earnshaw went on to describe that Mr. Cheetham has influenced and expressed no
concerns at all, at any time before, during the site visit or subsequently about the
entrance/termination points of the diversion route. However, we should acknowledge that
during XX Mr. Earnshaw had to concede that the termination point of the diversion route on
Wolfstones Road was in reality the only place that it could have gone. Therefore, whilst the
Council (specifically Mr. Cheetham) had raised no objection to this specifically, it is true to
say that this was the only feasible location for the terminus on Wolfstones Road for the
diversion route; what we have referred to during the Inquiry as being Point “C” referring to
the Order Plan.
52. Mr. Earnshaw explained in XX and to an extent IXQ that the reason for the terminus on
Wolfstones Road being in the location is based around ownership issues. Contrary to
popular belief Mr. Butterfield does not own the entirety of the land. However, it is also
down to significant interference and engineering issues. However, I stop myself there,
because all of this information, which was not disputed or examined to any great extent in
XX is covered more simply in paragraphs 14 and 15 of Mr. Earnshaw’s Proof (CD15.1.1 to

CD15.1.5). The reality is that this was the only real location that the diversion route could be
moved to on Wolfstones Road, but we again add that the route itself was done with the
heaviest of influence by the Council.
53. Mr. Earnshaw in XX was targeted for the fact that he was not a highways or rights of way
expert, as was Mr. Appleton. However, in XX of both Mr. Leader of the Peak and Northern
Footpaths Society (himself a former Rights of Way Officer) and, in particular, Mr. Champion
on behalf of the Council (who we discovered in EiC2 in XX was and is a very experienced
Rights of Way Officer of between 17 and 18 years (at the time of examination) in two large
Highway Authorities in the region with extensive PROW networks), both acknowledged and
accepted that the impact of the final making of the order under this application on the
PROW network (i.e. the stopping up of the relevant part of the current Footpath and making
official the diversion route) was “neutral”.
54. In other words: this is important, but rather academic in this case, as it is roundly
acknowledged by the Council’s own Rights of Way expert that the impact on the PROW
network of this whole proposal is neutral. We were surprised on this basis that the Council
would seemingly look to disparage the evidence of Mr. Earnshaw and Mr. Appleton on that
specific respect, when the Council’s own expert and the Peak and Northern Footpaths
Society acknowledge in XX that the impact on the PROW network of the diversion would be
“neutral”. It would seem that on this basis neutral could be taken to mean relatively
inconsequential in this context; i.e. so far as its impact on the PROW network is concerned. It
is not the applicant saying this Sir, but the key statutory consultee representatives
themselves. Why Mr. Earnshaw and Mr. Appleton were challenged in XX on the basis of their
expertise regarding the PROW network when the Council’s position (and in fact the Peak and
Northern Footpaths Society’s position) on the matter is evidently “neutral”, is unclear but in
any event is academic as a result.
55. Safety was covered in EiC and IXQ, but was surprisingly not covered in XX of Mr. Earnshaw.
However, Mr. Earnshaw was rather aggrieved at the Rebuttal Statement of the Council
(CD14.3) (specifically at 2.3 of the Council’s Rebuttal Statement) that Mr. Earnshaw offers his
“personal view on the impact of safety” but that he is/was “not a highways engineer”. Mr.
Earnshaw responded in EiC that although it was of course accurate to state that he was not a
highways engineer, the role of an Architect does involve the deepest consideration of safety
issues in design, so it does indeed in part form a part of his professional opinion, though we
would of course concede that it would not be to the same or specific extent that Mr.
Appleton would go on to offer. We of course shall come on to this.
56. Nevertheless, we find ourselves raising the point again, that the Council offered no witness
as regards safety, despite having had clear contact with the Council’s Highways Safety
Section (specifically, Mr. Joe Walker, Highways Safety Engineer). We again can only
speculate as to why Mr. Walker or another suitable person on behalf of the Council did not
submit (or was not instructed or permitted to submit) any evidence and be examined at a
Public Inquiry.
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The position on EiC of Mr. Champion is covered specifically below, as the applicant submits that this should
be declared a nullity due to impropriety.

57. It seemed that XX of Mr. Earnshaw was intervened for a period by the Inspector, who
conducted IXQ following questions during XX regarding specific and individual aspects of the
planning permissions. As Mr. Earnshaw stated in XX and as the Inspector helpfully reinforced
in IXQ, individual elements of the scheme are largely irrelevant from the point of view of Mr.
Earnshaw’s evidence or indeed examination at this Inquiry. The very simple reason is that
every aspect of the development is wrapped up within and as part of the planning
permissions, as was reinforced by IXQ, which intervened on XX by Mr. Gill on this issue. This
is entirely correct and for this reason it must follow that the statement from Ms. Mansell
(appendix KC8 (CD14.2.8) of the Council’s Statement of Case (CD 14.1)) (who incidentally
was not available or even put before the Inquiry for examination, which again speaks
volumes in our submission), apart from being incorrect in law is entirely redundant and
inconsequential in its contribution to the Council’s objecting evidence. It must obviously
must follow that paragraph 3.13 of the Council’s Statement of Case (CD 14.1) is equally
redundant and inconsequential and should in the applicant’s submission be struck or
completely discounted in the assessment of evidence by the Inspector as such a position was
hopeless on the part of the Council.
58. Following this intervention and manoeuvre into IXQ to discussing the benefits of the
planning permissions. A lengthy examination of Mr. Earnshaw during IXQ discussed the
benefits of the various elements of the planning permissions, concentrating in particular on
those not yet allowed to be implemented, which is of course the reason why we are here.
The Inspector duly noted the proposed benefits in his discussion and questioning of Mr.
Earnshaw and they are prevalent in the Proofs of all applicant witnesses (CD 15.1 and 15.1.1
to 15.8.7 inclusive) and the in the Applicant’s Statement of Case (CD 1.3) and Supplementary
Statement of Case (CD 15.9).
59. Matters turned during this time to the fact that the diversion route was part of the planning
permissions and the Inspector intervened during RX to helpfully clarify that the diversion
route would in fact serve as a “double-benefit”; i.e. in basic terms to both landowner and
the public, allowing full implementation of the planning permissions, as well as the
opportunity to see the diversion route made official. Mr. Gill put in Opening that in the
Council’s view there was “no societal benefit” to the application, which he has also stated in
his Closing. We would also wish to briefly address Mr. Gill’s assertion in his Closing that
address his view that the benefits (or advantages) are “subjective” and that “they are in no
way guaranteed by the order and are not advantages of the development they cannot tell
within the merits test.”
60. In this way, albeit likely inadvertently, Mr. Gill does acknowledge that there are advantages,
but because they are “subjective” and “not guaranteed”, cannot be taken into account by
the Inspector. Of course, certain matters are indeed subjective; for example, whether a
particular landscape is pleasant, whether a walking route is harder or easier, whether
something is ugly or attractive. Divisive matters of this nature do tend to be. However, to
state that somebody’s feelings and perceptions of a walking route are simply wrong, and his
client’s perception must be the right one, is extremely far-reaching and even touching the
point of ridiculousness or even brazen arrogance on the part of the Council, but without any
basis.

61. Moving that forward, what we have here, even from the objector’s side (for example, Mr.
Greenwood) is in large part consensus that the diversion route is pleasant and in the case of
supporting (and in some cases objecting) parties, far better than what some are calling the
‘old route’, given this is how it is seen. Whether or not something is constant, or guaranteed
(nothing is…) is a far-reaching and even impossibly remote objection on this case. There are
never any guarantees. Trees grow and leaves fall off; or they get cut down or they don’t.
Grass grows and gets cut, or not. People walk on a footpath. People run on a footpath.
People stop to take in scenery or for any other reason; others just continue on regardless.
The Council will even recall, were it to revisit its own Committee proceedings, that even on
turning down the application on safety grounds (I accept Mr. Gill takes issue with this point,
but I shall come on to this point) several duly elected members conceded that the path was
well done and pleasant. All that anyone could realistically say here is that the area is Green
Belt and that levels of protection from inappropriate development in the Green Belt are
higher than the more usual positions.
62. To say that there are no advantage, or public or societal benefits as Mr. Gill puts it, is simply
not accurate. Mr. Gill is respectfully wrong as the evidence, which was not rebutted or
refuted in any meaningful way particularly when considering that no real evidence to the
contrary was provided by the Council, clearly points to benefits and thereby advantages of
the application, specifically the stopping up of the relevant part of the Footpath and the
official making of the diversion route. Mr. Earnshaw added on questioning in XX and IXQ that
the benefits were in themselves also advantages.
63. It is noteworthy, and we would encourage the Inspector and SoS to note with care here, that
not even in his Closing Statement, does Mr. Gill address or attempt to apply the real legal
test here.
64. Remember, the test, which Mr. Gill does not duly engage with any application to the
evidence heard at this point (and we submit that this omission itself speaks volumes), is that:
In the exercise of that discretion the Secretary of State is obliged to take into account any
significant disadvantages or losses flowing directly from the stopping up order which have
been raised, either for the public generally or for those individuals whose actionable rights of
access would be extinguished by the order. Mr. Gill does not seek to specify whether any of
these are “significant disadvantages or losses” (as described above, ‘significant’ meaning
very important or being sufficiently great to be worthy of attention in a particular situation).
Mr. Gill does not seek to present alleged disadvantages as “significant”, whilst seemingly
ignoring (or at least attempting to present) the fact that the diversion route is part of the
planning permissions and their implementation may act as a “double benefit”, to use the
Inspector’s very helpful language when intervening during RX.
65. Following the rest of the ‘test’ in this respect, even in what we submit would be the unlikely
event of the Inspector locating any ‘significant disadvantages or losses’, we then move to
the next stage, which is that the Inspector must (not ‘may’, but must): “…also take into
account any countervailing advantages to the public or those individuals, along with the
planning benefits of, and the degree of importance attaching to, the development.” An
argument that because something is subjective and that “they are in no way guaranteed by
the order and are not advantages of the development they cannot tell within the merits
test”, is a far-reaching attempt not to engage with the legal tests in the applicant’s

submission. Countervailing advantages are found throughout the Proofs and the testimony
of applicant and other witnesses (such as Ms. Waldrom, a supporter, and even for example
Mr. Greenwood as a sensible objector in part), as well as the large number providing support
through representations submitted following publicity of the draft made order, point to
considerable advantages of the diversion route and stopping up of the current footpath,
whether they may be countervailing or not (we say not, because there are no significant
disadvantages or losses flowing that would flow directly from the final order.
66. Nevertheless, where the Inspector would disagree and would cite significant disadvantages
or losses that would flow directly from the order, he must (again, not ‘may’, but must) then
go on to decide whether any such disadvantages or losses are of “such significance” (again
‘significance’ meaning very important or being sufficiently great to be worthy of attention in
a particular situation; with “such significance” effectively meaning: is it really so very
significant in the circumstances?) “or seriousness” (again, ‘seriousness’, deriving from the
word: ‘serious’, meaning characterised by careful consideration of the gravity of a situation.
Not trivial. Not remote. Not far-fetched. Applicable to the objective gravity of a particular
situation) that he should refuse to make the order. Notwithstanding what are in the
applicant’s view, rather desperate representations, the fact is the Council is promoting
technical and highly questionable disadvantages, with no direct reference to any
advantages, but in doing so are certainly not acknowledging the relevant tests, which clearly
point to the fact that even if there were “significant disadvantages or losses” flowing directly
from the order (which there are not in our submission, but the point is nevertheless
addressed) then they are no of such significance or seriousness, that the Inspector should
refuse to make the final order.
Order Plan
67. The Inspector intervened again during XX to discuss the Order Plan (CD3.1.2) and, following
the separate application by the Peak and Northern Footpaths Society for a Definitive Map
Modification Order (‘DMMO’) concerning alignment and width of Footpath 60, whether Mr.
Earnshaw’s plan was accurate.
68. First, we do need to identify that the Inspector has been clear that he is not taking any
evidence in relation to the DMMO. However, that position was established by the Inspector
after Mr. Earnshaw’s examination. IXQ and to some extent queried the accuracy of the
Order Plan given the DMMO application. IXQ questioned whether it could be said that the
plan was accurate given the assertion that the legal width of the path is on the
northernmost side of the current driveway. Mr. Earnshaw answered the position in one
word: “scale”, adding that he felt that this was the best he could do given the scale of
drawing required and the DfT’s requirements for such plans. This was not disputed and was
not examined any further by Mr. Gill in reconvened XX or by the Inspector during IXQ. Mr.
Earnshaw did elaborate slightly to say that it was unlikely (and we shall point out even in Mr.
Earnshaw’s vast experience and clear skill) that it could be achieved any more accurately
than this.
69. Mr. Earnshaw has since submitted a letter to the Inquiry dated 28th December 2021, with a
very slight (microscopic and imperceptible, in his words; fractions of less than 0.5mm)
modification and acknowledging in correspondence that the Inquiry has to be realistic as to
what can be achieved on such a scale on an OS Plan. This is because in terms of scale there is

nothing wrong with the plan as submitted and movement on this scale means compromise
in other areas. It would seem that either plan is accurate and could be taken, but this is now
left to the Inspector. We would submit that given the very microscopic nature of Mr.
Earnshaw’s amendments, should the Inspector be minded to take the later plan instead
(which we again submit he does not necessarily need to, based on Mr. Earnshaw’s clear
explanation concerning scale realities), there is no need to do a short re-consultation before
reporting to the SoS, as the amendment is imperceptible and again, Mr. Earnshaw has
explained the clear difficulty in scale and why the original or the amended plan may suffice.
That of course is a matter for the Inspector, but Mr. Earnshaw does appear to be clear in his
correspondence and has offered himself for further examination on this point should it be
required. On this particular point, it is noteworthy that having had sight of the information
prior to Closing submissions, Mr. Gill on behalf of the Council did not (or rather does not)
take the opportunity to state that he would like to examine Mr. Earnshaw further on this
point, which we submit goes to acquiescence of the position by the Council.
70. In any event, as no evidence is to be taken in relation to the DMMO, the Inspector has no
basis for considering that there is anything incorrect in the Draft Order (CD 3.1.1) or the
associated Order Plan (CD 3.1.2) and associated Order Notice (CD 3.1.3). Accordingly, there
is no basis to suggest that there is any deficiency within the Order.
We specifically revisit the point of the now (for the purposes of this Section 247 TCPA
application) seemingly inconsequential presence of the separate DMMO below.
71. Nevertheless, this does raise the issue of ‘width’ more generally. Mr. Earnshaw represented
in EiC that the width of the Footpath is actually irrelevant because the fact is that the
diversion route is in all cases wider than the present legal route, which is 120cm. Mr. Gill did
not examine this in XX and neither did the Inspector in IXQ.
Continuation of Mr. Earnshaw’s evidence
72. Mr. Gill’s XX was permitted to continue, but taking the role of examining Mr. Earnshaw’s
personal as well as professional opinion, given that in fairness in his evidence Mr. Earnshaw
does identify that as well as being the Architect for the scheme, he is also a walker and user
of the diversion route.
73. Mr. Earnshaw responded by being consistent with his Proof that the route is a leisure as
opposed to more functional route (a “day-to-day commuting route” as he put it in XX). Mr.
Earnshaw reinforced that people use the network for pleasure and felt that safety concerns
were “overstated”, principally because of the improved visibility at what we are referring to
is Point “C”. Mr. Gill in XX focused in part on a potential conflict in the driveway area at Point
“C” stating that there could be conflict between cars specifically egressing the newer
driveway and pedestrians egressing at Point “C” if they were turning right. Mr. Earnshaw
responded in XX (which was intervened by IXQ) by clearly stating that there was far greater
potential for conflict between vehicles and pedestrians in the existing Footpath
configuration and that incidentally was a further reason why Giles Cheetham had
recommended that the start of the diversion from the existing Footpath (i.e. Point “A”)
should start further eastwards, so it would be taken away from the driveway area of the
houses. Mr. Earnshaw stated that there is not nearly as much potential for conflict at the
Point “C” end and in any event the wider visibility splay is clearly more helpful to pedestrian

users in this respect and again the scheme was designed with and heavily influenced by the
Council as described.
74. Incidentally, we do note that Mr. Gill did not examine this during XX with Mr. Appleton, who
is the relevant expert on this. This may (and we submit does) allow the inference that this is
a remote reach by the objector.
75. In fairness during XX Mr. Earnshaw again conceded that on that he was not a safety expert
per se, but again this was an underlying consideration in the design of any scheme, which in
this case we state again was very heavily influenced by the Council. Mr. Earnshaw stated in
RX that he was not in the practice of designing schemes that were unsafe, which is
somewhat obvious and is reassuring from a Chartered Architect of over 50 years’ standing.
76. Mr. Earnshaw overall has provided credible evidence on the design of the overall scheme,
including the important line of the diversion route. Mr. Earnshaw has clearly explained why
and how the diversion route has come to be.
MR. ERIC APPLETON – VIA SOLUTIONS
77. We have stated above that highways safety, or perhaps safety in general, is a divisive and
even subjective matter, dependent on the point of view of the individual involved. Everyone
has their own reasons for taking safety precautions to their own varying degrees.
78. Due to an obvious division of opinion on this point, Mr. Appleton’s Proof (CD 15.2.2)
examines safety, as well as the related footfall, traffic usability and expert opinion on the
proposal. Mr. Appleton, a clear expert in his field, was examined at length in the Inquiry, in
particular receiving a nigh on three hour XX as part of this. However, what was clear was
that notwithstanding such extensive XX, there are some clear conclusions that can be taken
from the whole of Mr. Appleton’s evidence, written and verbal following examination.
Mr. Appleton’s evidence really did in our submission extract important information about
what is actually really going on here in terms of usage and highway safety.
79. We perhaps should raise at this point that Mr. Gill in Closing has explained that the Council
had not tendered a highways engineer to give evidence, apparently because the Council
“does not contend that substantial highways risk arises from the proposed diversion of the
Footpath”. We are and remain very confused.
80. Mr. Gill has gone on in his Closing to say that the Council does accept the accident data
compiled by the Applicant, which obviously is welcomed. However, Mr. Gill goes on to
convey in his Closing that the problem, as the Council sees it, is an alleged increased
interaction with footpath users and traffic on Wolfstones Road.
81. It may or may not have been intentional on the part of Mr. Gill, but this is a conflation of
issues. Or, perhaps more specifically a conflation of engineering disciplines. I can explain it
by the fact that a ‘highways engineer’ is not a ‘highways safety engineer’; those are different
disciplines. For example, a Highways Safety Engineer (that it can be seen on the evidence of
Mr. Butterfield, referring to interaction and exchanges with) at Kirklees Council is Ayoob
Akhtar, but the Highways Safety Engineer, is Mr. Joe Walker. Mr. Walker’s role is specifically

about safety aspects. In any event, the fact is that the Council has officers and thereby
resources to tender Mr. Walker, who knows about this matter and has said in meetings and
exchanges (please see CD 15.8.7) that his view was that verge improvements to a harder
surface would in his view “do no harm”.
82. We still, as an aside, find it staggering that the Council did not tender Mr. Walker or another
safety engineer representative as a witness to the Inquiry, particularly given that the
instruction from the Council’s Committee that objection be made on the grounds of safety.

Mr. Appleton’s Qualifications and Experience
83. Whilst in fairness not directly attacking Mr. Appleton’s credentials, Mr. Appleton was in XX
challenged on whether he was qualified to opine on the impact of the proposal on the
PROW network. Whilst stating that he was not an expert, Mr. Appleton through the nature
of his work and experience did have a “deep understanding” of the issues involved.
84. In any event and for completeness, we do not understand why this is raised, given that as
described above it later fell clearly out of XX of the Council’s witness (Mr. Champion) and the
PNFS that the impact on the PROW network is simply: “neutral”. Incidentally and also for
completeness, this aligned with Mr. Appleton’s opinion on the impact on the PROW
network. We therefore have complete agreement across all of the professional witnesses on
all sides in this respect.
Speed Surveys Data
85. It was raised by the Council in its Rebuttal Statement (CD 14.3) that a weakness in the
Applicant’s evidence is that surveys did not take place over the Summer months, being June,
July and August. That observation was a fair one. However, Mr. Appleton stated in EiC and
XX that whilst this “might have been useful”, this in his view was not a real problem and that
in any event given the situation of the Covid-19 Pandemic, anything during the first
‘lockdown’ in 2020 would have been “completely skewed” in his expert view. In terms of
numbers being “skewed” Mr. Appleton did clarify in EiC that he did mean either way;
meaning numbers either being unusually low or unusually high, adding that anything
between May and August in 2020 would not have yielded any normality.
86. Mr. Appleton went on to state during EiC that over the previous 18 months that very few
volumetric surveys had been commissioned on his part because of the data not being
considered representative and that in his experience this was also a view expressed by many
local highway authorities. I do note Mr. Gill’s reference in his Closing that: “how the
pandemic would skew results is unclear: if use patterns have changed then they have
changed.” We do submit that this is disingenuous, or at least dismissive; these lockdown
measures were at the time and still are new in this country. They will (very hopefully, at the
time of compiling this Closing) likely be referred to as a one-off point in our modern history.
87. During EiC and IXQ, Mr. Appleton opined that a substantially different reading from a speed
and traffic/pedestrian survey, would not in his expert view have occurred. The reasons
submitted were that it is basic “industry standard” knowledge that although there is a
suggestion of increased walking in the summer months (though adding this was not
necessarily always the case), the fact is that there is also notably less traffic on the roads.

Mr. Appleton added that his own organisation does not actually carry out surveys in the
school holidays as an industry norm.

88. The suggestion from the Council’s Rebuttal Statement and to some, albeit perhaps to a
lesser extent, in XX of Mr. Appleton, was that the surveys carried out by Paragon Highways
(Appendix C of Mr. Appleton’s Proof (CD 15.2.2 and 15.2.3)) are of no or only limited value.
During EiC Mr. Appleton responded stating that this was in his view “extremely good data”,
principally due to the fact that what was falling out of the data were clear patterns of
consistency.
89. When asked to elaborate during EiC, Mr. Appleton identified that in the event of just one
survey, then this would obviously have been of limited value and usefulness. However, what
has been commissioned here are speed and traffic / pedestrian surveys taken over four
separate survey periods, being:
•
•
•
•

November/December 2017
February/March 2019
September 2019; and
October 2020

90. Mr. Appleton went on to add in EiC that what is very consistent in particular are the speed
surveys, stating that he did not in his view believe that there could be any disputing the
speeds here, which are very low, but which Mr. Appleton also elaborated by stating that
these particular results were “not a surprise”. This was because they were very consistent
and completely as expected for a road of its type and gradient in this type of location.
91. Mr. Appleton felt that there could not be any dispute about either the speed data or the
traffic / pedestrian movement data, identifying in particular his opinion at paragraph 2.5.4 of
his Proof (CD 15.2.2), which states:
It is my opinion, based on the survey data gathered, that the horizontal and vertical
alignment of Wolfstones Road in the section under consideration has a significant
affect in reducing actual vehicle speeds. It is evident to me that vehicle speeds are
very low and that there is no substance to the suggestion made by objectors that
vehicles travel at high speed around this bend.

(NB. emphasis added)
Pedestrian Survey Data
92. Mr. Appleton opined generally on the pedestrian survey data that it was “quite annoying”
that there was only one survey done on the usage of the diversion route. This was because
he felt that it really would have helped the applicant and actually have demonstrated
“beyond doubt” many of the objector assertions were wrong. However, Mr. Appleton did
manage in EiC to identify that from the information available anyway, that he could draw a
number of conclusions.
93. Mr. Appleton then referenced the quantified movements expressed in diagrammatic forms
in the different scenarios, which are in Table 4 in the Appendix A in his Proof (CD 15.2.2 and
CD 15.2.3). To summarise and to cut to the proverbial chase, this demonstrated that the

quantum of pedestrians using the diversion route was only surveyed on that last occasion,
but the fact is that the diversion the route was available prior to this. Following this, Mr.
Appleton referred the Inquiry to Figure 2 in his Appendix B (CD 15.2.3), whereby it can be
seen that even though there is no survey data for the diversion route at those points, it is
obvious that people are using the diversion route and that this has evidently quite
considerably reduced the usage of the current legal footpath.
94. Mr. Appleton was specifically subjected to XX on this point, being specifically referred to
paragraph 3.5 of the Council’s Rebuttal Statement, which states:
It is understood that that the diversion route had been physically constructed by autumn
2017 and has been available thereafter on an informal permissive basis. Mr Butterfield refers
to this at paras. 6 to 7 in his own Proof (CD15.8). More recently permissive footpath signs
have been erected at each end. The availability of the route and its promotion as a
permissive alternative are likely to have affected counts of numbers of people using
Holmfirth 60. At paragraph 2.4 in the Paragon Survey (included in appendices at CD15.2.3). it
is noted that the proposed diversion route was observed being used on the surveys up to and
including 17th September 2019, but no official data was recorded as it was not part of the
original instruction. So it is wholly possible that some pedestrians walking along Wolfstones
Road through the junction, or passing along Wolfstones Road north of the current
termination point en route to or from the trig point may nonetheless have been using
Holmfirth 60 via the proposed diversion route. Pedestrian counts are thus less than reliable
for assessing use of path 60 and the proportion of users continuing to or from the trig point.
95. In XX and in response, Mr. Appleton stated that he “profoundly disagreed” with the last two
sentences and stated that this was not a “logical or sensible construction” in his view from
the overall data, adding in XX that if the diversion route was closed, then some users would
be walking on the highway verge on Wolfstones Road, which leads to a presumption that
people will have done before the diversion route was in situ.
96. Also in EiC, simply but perhaps more pertinently, when asked whether he felt that the
surveys were unreliable, Mr. Appleton opined (as he had done in EiC) that this was certainly
not the case, but reminded the Inquiry of the fact that no objector, including the Council
itself, had provided any evidence to the contrary (or in fact any evidence at all in this
respect) and that the survey data was perfectly valid and reasonable for use in determining
this application. There is a clear and unsurprising movement in XX to discredit the important
evidence of Mr. Appleton, but there is also an immutable position that objectors, including
the Council which has such resources at its disposal, has offered absolutely no evidence to
the contrary.
97. Therefore, Mr. Appleton has been able to draw conclusions about the usage of the diversion
route even before the survey in relation to the diversion route took place; the clear point is
that the diversion route was and is being used, possibly (even likely) instead of the current
Footpath route. Mr. Appleton was not subjected to XX or IXQ on this observation, which we
must reasonably view as acquiescence to this as highly credible expert evidence on the
usage of the diversion route. However, this is perhaps not surprising as there is clearly other
wider evidence attesting to the use of the diversion route. Nevertheless, to receive this in
quantifiable and diagrammatic evidential terms of course assists.

98. Mr. Appleton did identify with some degree of disappointment in EiC that he felt that there
was a “subtle accusation” in the Council’s Rebuttal Statement that figures had somehow
been massaged, with Mr. Gill’s unfounded accusation of tendentiousness clearly reinforcing
this. However, there was in his view and experience absolutely no evidence of or basis for
this whatsoever and that he himself used to work with Directors at Paragon Highways. Mr.
Appleton used the example of the seeming “anomaly” of a group of 38 users, which was
included in the data, which in his view also illustrated that this was not the work of a
dishonest practitioner.
99. On the point of the ‘anomalous’ 38-strong walking group which was apparently on an annual
memorial walk, Mr. Appleton felt that it was the correct call not to include this in his initial
calculations and that Paragon Highways in carrying out the surveys was absolutely correct to
treat it as they had.
100.
Unsurprisingly and expectedly, Mr. Appleton was subject to XX and to a greater
extent IXQ on this assertion. Mr. Appleton opined during EiC that it was clear from the
pedestrian data that “nothing like a majority” of users of the current Footpath are going to
or coming from the Trig Point. In fact, Mr. Appleton identifies that it is not even half
according to the survey data. This is perhaps best evidenced in Mr. Appleton’s Proof at 4.1.3
(CD 15.2.2), whereby he states:
4.1.3. A detailed analysis of the pedestrian flow surveys show that the quantum of
movements is generally low. The surveys show that less than half of the pedestrians
which use Public Footpath HOL/60/20 then continue and use the permissive path to
the Trig Point. Indeed, the surveys show that of all the movements using the path to
the Trig Point, at most a third used Public Footpath HOL/60/20 with the majority using
Wolfstones Road.

(NB. Emphasis added)
101.
During the expected XX and to a greater extent IXQ on this point, Mr. Appleton was
asked to provide relevant calculations including the 38-strong walking group. On doing so
during IXQ, Mr. Appleton was able to still show that 42% of users, on the basis of including
what is submitted and acknowledged as an anomaly (and in Mr. Appleton’s expert view
should be maintained and handled as such). This of course is still not anywhere near the
anecdotal ‘majority’ or ‘vast majority’ of users that is so clearly but inaccurately promoted
with no basis or evidence.
102.
Mr. Appleton was further examined on the data in IXQ, the Inspector challenged the
position that the number of ‘snapshots’ of traffic and pedestrian movement only amounted
to 1% in the period over which surveys took place. However, Mr. Appleton, to some extent
in IXQ, but also in RX, acknowledged that whilst there could always be more survey work,
the evidence was consistent and that the data was “extremely useful”. We add again Sir
that, in perhaps crude terms, ‘some’ information is better than ‘no’ information or at very
best anecdotal information put forward by objectors in this respect. Whilst rhetorical
questions are often unhelpful in these settings, we could quite reasonably raise the point as
to how far does one really go in these situations before it could be deemed satisfactory?

103.
Mr. Appleton did clearly identify in XX that only 1 out of the 8 surveys carried out by
Paragon Highways (CD 1.5 and 1.5.1) submitted with the application showed a large walking
group and like the reporting said that such a large group was likely a one-off in itself.
However, Mr. Appleton also added in XX and IXQ that even if a group of such a size is
allowed for in the data, this does not mean any material change to the average pedestrian
flows in any direction over the whole of a day and did not alter his conclusions on the
proposals. This very well-made point from this expert witness was not challenged further in
IXQ or in XX.
104.
What the surveys clearly established is that movements to and from the Trig Point
are nowhere near to the extent envisaged in any objection. Although a well-known local
feature, the popularity of the Trig Point is overstated, as was for example demonstrated in
Mr. Gill’s XX of Mrs. Wimpenny and Mr. Paxman, which I refer to again below.
The Verge on Wolfstones Road (between Point “B” and “C”)
105.
Mr. Appleton was asked in EiC to provide his view on the verge. Mr. Appleton did
again opine that he felt that the Council’s Rebuttal Statement had seemed to insinuate that
he had ignored or conveniently forgotten about the distance between points “B” and what
we are referring to as “C”.
106.
Mr. Appleton explained in EiC and in his Proof that he agreed with Giles Cheetham
of the Council’s Rights of Way Section, insofar as the verge is a “perfectly serviceable verge
for walking”, adding that in his view there were no doubts at all about that. In terms of the
possibility of replacing the verge with a harder surface, Mr. Appleton was more nuanced
during EiC, stating that whilst he did not view this in any way to be absolutely essential, he
did agree with the underlying sentiment that it would “do no harm”; note that entirely
reflecting the language of the Council’s Highways Safety Engineer, Mr. Walker (CD 15.8.7),
who again we are staggered was not tendered as a witness.
107.
However, Mr. Appleton did add a caveat that he agreed with the Council’s Engineers
in that over-engineering this could create the problem with drainage further down the road.
Nevertheless, not withstanding such agreement, Mr. Appleton did opine that the Council’s
Engineers appear to have been a bit “intransigent” on that on this occasion (see again CD
15.8.7), as what they had been asking for was a full “by the book” pavement, which Mr.
Appleton opined was “totally unsuitable” in this location.
108.
Mr. Appleton was challenged in XX regarding the width of the verge, in which Mr.
Appleton reinforced that at its most narrow the verge is 0.9m and at its widest 1.5m. Mr. Gill
in XX reminded Mr. Appleton that the “normal standard” was 2m. However, Mr. Appleton
duly and deftly responded to such examination with a clear position that if one was building
a new estate road, for example, this would indeed be the position, but on a country lane
such as this, such a proposal was, again, “totally unsuitable”.
109.
A modified harder surface with suitable material would not cause those feared
drainage issues in Mr. Appleton’s view. Mr. Appleton added in EiC that he did not for
example think that we should be looking at a full 2m kerb, because as well as drainage
issues, that is obviously going to narrow a road that is otherwise safe already. Asking for a

new pavement to by the book standard is pointless and not at all necessary. This is a rural
distributer road not an urban estate or town centre. Mr. Appleton added finally that his view
was a very basic loose hard surface would suffice, finally stating that the Council needs to
“inject some common-sense” into that situation.
110.
However, Mr. Appleton stated again that this in his view was “not essential” or
“necessary” as the verges are perfectly fine for walking on. Quite simply, Mr. Appleton’s
view is that some form of harder surface, the same width as the verges at present, would
“not do any harm”. However, the fact is that according to the ‘Crashmap’ data, there have
been no recorded incidents of any kind for 21 years, which is the maximum records go back
to. Mr. Gill has helpfully conveyed in his Closing that the Council accepts this position, but in
all objective fairness, there is little else that the Council could do but accept that position.
111.
We cover this point further in relation to the Section 106 Unilateral Undertaking,
which is outlined further below.
112.
So far as actual users walking on the verge, Mr. Appleton stated in EiC and IXG that
whilst the conventional wisdom is to walk on the side of the road facing oncoming traffic,
“common sense” again comes into play there, so for example here in that particular location,
the bend on the inside of the road is tight, so no doubt there one would walk on the outside
of the road on the verge side. Mr. Appleton went on to state that in his expert view,
compared with the current termination point at Point “B”, there is a much better visibility
distance in both directions at the termination Point “C”. One can turn left and walk up
(south towards Upperthong) or right to walk down, north towards Moor Lane.

113.
During extensive XX, Mr. Appleton had to answer questions regarding his view on
driver visibility, which he responded to fully. Mr. Appleton acknowledged in XX and RX that
there was no specific data on driver visibility, but in his view this was not required to
establish whether or not the road was safe, particularly because it is obvious that the
topography of the land and more so the bend which naturally limits forward visibility and
importantly reduces actual vehicle speeds, resulting in the area operating in a safe manner.
114.
Incidentally, we are not clear why during XX Mr. Appleton was asked about a lack of
speed data in the Wolfstone Heights complex, being the landowner’s property. That would
be tantamount to requiring speed data on somebody’s driveway, which was as confusing to
Mr. Appleton as it was to us.
115.
Furthermore, Mr. Appleton was examined (XX) specifically on the position regarding
the width of the road (Wolfstones Road), which he clearly states was not in his view a
“narrow” road. Mr. Appleton was also challenged on his measurements. Whilst Mr.
Appleton acknowledged that some of his measurements had come from GoogleEarth and
the like, alongside his own measurements on site. To be clear, Mr. Appleton stated in XX and
again in RX that all of his measurements stated in his Proof are “easily verifiable” by the
Inspector should they wish to make such enquires during a site visit. The Inspector asked
and qualified this position with Mr. Appleton in IXQ.

116.
On the matter of traffic volumes, Mr. Appleton was clear in XX that the one very
clear consistency was that traffic speeds on Wolfstones Road are low. Mr. Appleton clearly
described in EiC, XX and RX that the average traffic flow per day is around 180, which he
stated in evidence was 23 vehicles per hour, which he described in XX as a “very low
volume”. During IXQ the Inspector put to Mr. Appleton that the highest traffic flow of 230
was recorded in September 2019. Mr. Appleton responded that this would still be a very low
volume (29 vehicles per hour). Mr. Appleton confirmed during all aspects of examination
that the data clearly confirms that the area is a low traffic flow and low traffic speed
environment.
117.
The overriding outcome of Mr. Appleton’s evidence, notwithstanding vigorous and
lengthy XX (and I am sorry that Mr. Gill would refer to this as a “petty barb” on my part in his
Closing, but this does not mean that it is not accurate; Mr. Appleton was examined at
considerable length by any reasonable standard), is that Wolfstones Road is a low speed,
low traffic volume road, whichever way it is looked at.
118.
For completeness, Mr. Appleton was referred to the Written Statement of Mr. Jim
Cunliffe (CD 15.7) in both EiC and XX. The Council, in basic terms, states that Mr. Cunliffe’s
evidence means that Wolfstones Road is in fact a dangerous road. Mr. Appleton explained
that he profoundly disagreed with such a statement, which he added that this is a conclusion
from “someone who clearly hasn’t read Mr. Cunliffe’s Statement.” Mr. Cunliffe’s evidence is
entirely about his concerns surrounding the blind bend and poor visibility at the brow of the
hill, particularly when existing the Trig Point land back onto Wolfstones Road. It is not about
the rest of Wolfstones Road, just that particular ‘pinch point’. Mr. Appleton added that he
had covered that at 2.2.15 to 2.2.19 in his Proof.
119.
On this note, we must address the fact in his Closing that Mr. Gill has elected to
challenge this position that Mr. Appleton does not find the proposal safe, even stating that
Mr. Appleton’s evidence was ‘evasive’ and that Mr. Appleton was unwilling to engage with
topics where the data that he apparently relies on is insufficient and that he would not
answer questions. This we must take issue with, because the reality is that such language
and phrasing used in relation to Mr. Appleton’s evidence is completely inaccurate; almost to
the extent, whether deliberate or not (and we suspect not), of seemingly gaslighting those
that were present and observing such proceedings, because the reality is very profoundly
different in our submission. We note also on this point that Mr. Gill provides no examples in
his Closing of such alleged evasiveness, etc. on the part of Mr. Appleton, etc. Where Mr.
Appleton had been ‘evasive’ or similar, then any decent advocate (as Mr. Gill is) has the
opportunity to extract the necessary information in XX, for which more than ample time was
utilised by Mr. Gill. Mr. Gill did not elicit the answers that he clearly wanted. This reinforces
the strength of the applicant’s position and
120.
The fact is again, that Mr. Gill extensively XX Mr. Appleton at length, as in part did
the Inspector to a lesser extent in IXQ. Where Mr. Gill has not elicited the answers that his
case required, then a number of conclusions, or at least inferences, may be drawn. My own
‘barbs’ as Mr. Gill puts it, about lengthy XX are I agree hardly piercing, but they are a
statement of fact, in that Mr. Appleton was XX at length. Mr. Gill’s language and discourse in
closing, we would submit, appears to be borne out of a sense of frustration that despite such
lengthy examination, the Council was not able to elicit responses from Mr. Appleton that

would assist the objector’s position. We submit that this in fact goes to the weakness of the
Council’s case, which we discuss again below in relation to Mr. Champion’s evidence.
121.
Mr. Appleton was specifically asked during EiC whether the proposal, which will see
in some cases users walking on Wolfstones Road at times, is safe. More specifically, the
question was: does the diversion make walking safer or less safe compared with the current
route?
122.
Mr. Appleton’s response was one of a very experienced professional and person of
integrity. His response was that this is a difficult question to answer, adding that it was akin
to a question as to whether the diversion route safer than the current route. Mr. Appleton
stated that he didn’t believe that it was professionally possible to answer this, because that
is far too simplistic and there were “so many variables”. For example, whilst there may be a
very slight increase in footfall on the road, the risk is “so negligible that it is not at all
concerning.” On the other hand, there is absolutely no getting away from the fact that
exiting on to Wolfstones Road presents a far greater and thereby safer visibility splay than
the current route; i.e in safety terms, egress at Point “C” is safer than Point “B”. However, to
state whether something is safe or less safe is “impossible” in his view.
123.
However, on the further specific question in EiC as to whether, in safety terms, in
Mr. Appleton’s opinion, is there a significant disadvantage to the diversion route compared
with the current route, Mr. Appleton’s response was unequivocal and unchallenged in XX:
“no, not at all”. Mr. Appleton added as an example that a clear advantage of the diversion
route compared with the current Footpath route, of improved visibility in both directions,
making movement to walking on the road in either direction safer, at least from that starting
point.
124.
More specifically, Mr. Appleton was asked his opinion (EiC) as to whether this
stopping up and diversion should be prevented for safety reasons. The response was
unequivocal: “No. Absolutely Not.” Mr. Appleton added that there was no basis for that in
his opinion and that he could see nothing in any of the evidence submitted in opposition, or
any other information or experience that would persuade him to the contrary.

125.
Mr. Appleton expert and final view was absolutely clear, which was not challenged
in XX or in IXG: “There is absolutely no reason to decline to make this order on the basis of
safety concerns.”

MR. JOHN GREGORY (“GREG”) CROPPER
126.
Whilst Mr. Cropper’s evidence was interesting from the point of view of himself as a
user, his experience as a recently retired Holme Valley Parish Councillor and Chairman of the
Holme Valley Land Charity.
127.
Mr. Cropper has described his use of the diversion route instead of the current
route, even including the fact that (sometimes alone, sometimes with others, but nearly
always with his dog) would be a user that would walk the diversion route and then walk

south back up Wolfstones Road on the verge or the road to his house in Upperthong. In
other words, like Mrs. Waldrom (and others, for example, they actively choose the diversion
route even if it may be a longer route. Also, when walking the reverse of the route, Mr.
Cropper would also walk past the current termination point (Point “B” on the Order Plan)
and down to Point “C”, even if this was less convenient. However, Mr. Cropper stated in EiC
that he did not consider a leisure route to be inconvenient for the sale of just over 100
metres because the diversion route is “far superior” to the “slippery and steep” and “dark”
and “enclosed and tunnelled” current route. A clear advantage is that the diversion route
was none of these things by comparison in Mr. Cropper’s opinion.
128.
Interestingly, like others, such as Mr. Paxman and Mrs. Wimpenny and other
supporters, along with the significant credentials of the diversion route from an aesthetic or
amenity perspective, Mr. Cropper describes one of the reasons as what he has referred to as
Great British awkwardness! This is whereby users of the current route feel awkward in
passing the houses up the current old driveway route and feel that they are imposing on the
owners of the land, in particular when nearing or walking right past their house and see an
advantage of the making of the final order. This is a point that has been consistently
dismissed by the Council. We may smile wryly, but clearly this is, for some, a key advantage
to the diversion route alongside its other credentials. Whilst we do not profess that this
should be given the highest weight, because at the end of the day Mr. and Mrs. Butterfield
have lived at the property for nearly 30 years, it is clearly a consideration for some users of
the Footpath and must therefore be added to the list of advantages in consideration by the
Inspector.
129.
Mr. Cropper provided evidence on his observations as a user, but also observations
as a builder having worked on Wolfstone Heights Farm (particularly following a significant
fire several years ago) and Wolfstone Heights, as evidenced already in his Proof (CD 15.3.2).
Mr. Cropper described a significant uptake in the use of the diversion route instead of the
current route since its implementation. Such observations were not challenged in XX or IXQ.
130.
Mr. Cropper described walking on the verges on Wolfstones Road (notably in either
direction) as being completely safe and that walking on roads and verges, etc. was simply
normal for that area.
131.
Mr. Cropper from his extensive local knowledge described the old use of the Trig
Point land as being a working quarry, extracting ‘rock stone’ for local application. Mr.
Cropper also described that from his own knowledge (which admittedly is obviously second
hand, but taken from various places including records held by the owning Land Charity of
which he was Chairman until 2019 and the Parish Council of which he was a member also
until 2019) the quarry ceased to be viable after the Second World War and ceased to be a
quarry somewhere in the late 1940s or 1950s.
132.
Mr. Cropper describes in his Proof that he is the ex-Chairman of the Holme Valley
Land Charity (‘HVLC’), which is the trustee owner of the Trig Point land, reporting to the
Holme Valley Parish Council (‘HVPC’). Mr. Cropper described that he was disappointed that
the HVPC or at least the HVLC had not sent a representative to defend its objection,
especially having supported the earlier s.257 TCPA application to the Council. Mr. Cropper
described that the HVPC would always ‘front-up’ in his experience and he did not know and

could only speculate why the HVPC (which is a statutory consultee objector) had not put a
representative up for examination.
133.
Mr. Cropper was referred to Mr. Payne’s evidence, which he had not seen or heard,
in which Mr. Payne stated that the Trig Point land was in public ownership. Mr. Cropper
simply stated: “wrong”. The land is owned by the HVLC as trustees and as such trustees have
a particular duty to look after the land as an asset, notwithstanding any current position.
134.
Mr. Cropper was referred to the HVLC ‘Action Plan’ from 14 November 2016 (CD
16.2.2) which Mr. Cropper was obviously familiar with having been Chair of the HVLC until
during 2019. Mr. Cropper stated that he agreed with the sentiment of the ‘Action Plan’ in
that it was presently retained for the benefit of the community for informal recreation, as
the Action Plan table states.
135.
However, on described the HVLC and HVPC more recent decision to erect the
present signage at the entrance/egress to the Trig Point from Wolfstones Road, which Mr.
Cropper informed was done prior to his departure in early/mid 2019. In doing so, Mr.
Cropper described in EiC the basic position that following one particular meeting of the
HVLC, it had become apparent that they had never really taken any measures to protect the
land from being claimed as a PROW or a Town and Village Green. Basically, we needed to
negate that quickly was the consensus.
136.
Mr. Cropper was subsequently questioned in EiC as to why would the HVLC and
HVPC want to negate public use if the Action Plan (CD 16.2.2) says that it was for the benefit
of the community. Mr. Cropper acknowledged that this was a good point but that there was
an explanation. Basically, the Land Charity is a set of trustees which effectively reports into
the Parish Council and whilst the ideal “for now” (in Mr. Cropper’s words) is that this gets
retained for: “the benefit of the Community”. In simple terms, Mr. Cropepr described how
the HVLC decided that as a contingency, but also underpinned by the fact that they had to
act a trustees, it needed to prepare for the fact that “times change” and that this was a land
asset that needed to be looked after like any other.
137.
Mr. Cropper went on to describe other land assets that had been sold in the past
and/or placed into different use. Therefore, there are effectively two reasons that the Parish
Council and the Land Charity decided to take those signage actions, which can be
summarised as:
1. As trustees the HVLC does have to look after the asset and ultimately retain control
of it.
2. However unlikely at present, it came up at the Parish Council might want to
mortgage the land in the future, so again as trustees Mr. Cropper described that the
HVPC and HVLC felt that the permissive use signage had to be erected to “stop us
losing control”, because if it did then the HVPC would stand less of a chance of
obtaining monies or other security against the land asset if need be.
Mr. Cropper described that any responsible trustee has to look after the relevant assets.

138.
Whilst the intention was undoubtedly at present keep the Trig Point land for the
“benefit of the community” as it is put, Mr. Cropper described in EiC and XX that the HVLC
and the HVPC could never say that the land will always be for the benefit of the community.
It is possible that this could change and hence why the permissive signage was erected to
reinforce and hopefully better safeguard such a position. Mr. Cropper described that the
HVLC needed to have the ability to be able to close the land at any time.
139.
When asked the specific question in EiC, Mr. Cropper did confirm that it was
possible that the Trig Point land could be used for something different in the future or even
sold off. Whilst he did not believe that this was imminent, Mr. Cropper described that his
knowledge was limited to early/mid 2019, as he had not been on the HVPC or Chair of the
HVLC since that time.
140.
When asked in XX about his time as Chair of the HVLC and membership of the HVPC
and the position that the Trig Point land had to be protected as it may need to be (for
example) mortgaged of disposed of in the future, Mr. Cropper restated the position, but
added that this situation is why the Parish Council should have had a representative
tendered to provide evidence, because they could have provided an up-to-date position, but
Mr. Cropper speculated that there would be nothing further to report beyond that which he
had stated.
141.
The clear point is that the Trig Point is only permissive; seemingly very deliberately
only permissive. It is also entirely possible that this might change in the future, largely
dependant on the decision of the HVLC and/or the HVPC. The Inspector is unable to ignore,
that times change, and it is a possibility that the Trig Point as a permissive route, or even for
any public use at all, may cease to be. This is reinforced by Mr. Cropper’s direct evidence
that such a safeguarded position is in fact very deliberate.

MRS. JOANNA CRONIE
142.
Following her evidence in her Proof (CD 15.4) and to the Inquiry, to say that Mrs
Cronie is a keen runner, would be somewhat of an understatement. Although not a formal
member of a running club (though had been invited to Holmfirth Harriers previously), Mrs.
Cronie provided examples of some very impressive running endeavours and times and uses
the route very regularly.
143.
As well as being a very keen runner, Mrs. Cronie also described to the Inquiry that
she is also a working mother and does also use the diversion route with her own young
children, including doing a circuit up or down Wolfstones Road on the verge between Point
B” and Point “C”. Mrs. Cronie described in EiC that the road is not dangerous and she would
not be taking young children on it if it was. Mrs. Cronie added that in her view the only
dangerous point was the brow of the hill at Point “B”, especially when coming off (i.e. when
egressing) the Trig Point land opposite, though Mrs. Cronie described “rarely” using the Trig
Point land.

144.
Mrs. Cronie went on to describe that it was in her view a “myth” that the road was
dangerous, adding that walkers, runners (including herself several times a week) horse riders
and cyclists are observed on Wolfstones Road daily.
145.
Mrs. Cronie was asked in EiC and XX about whether it was inconvenient not to run
‘direct’ up the current route if she wished to travel either to the Trig Point or south towards
Upperthong. Mrs. Cronie responded to all such questioning by stating that her usual running
route was north towards Moor Lane (if travelling northwards), because this is her usual
route for manoeuvring back towards her home in Thongsbridge; vice-versa if doing the
reverse route and coming up Wolfstones Road and joining the diversion route.
146.
Mrs. Cronie opines that the diversion route, compared with the current old driveway
route is a far superior track. Mrs. Cronie described the current route by comparison to the
diversion route as slippry underfoot in the wet and is a dingy tunnel between the buildings.
In contrast, the “new path”, to use Mrs. Cronie’s words, has fabulous views, is just generally
more open and in terms of going there with her children, has the most stunning scenery
both close and far-reaching.
147.
However, in her particular case as a keen runner, it is a far kinder surface underfoot.
Mrs. Cronie acknowledged in EiC and XX that she had observed runners using the diversion
route individually and in groups. This was not challenged in XX or IXQ. Mrs. Cronie added
that from a running perspective in particular, that she would be “devastated” to see the
order not finally made and the diversion route gone.
148.
Mrs. Cronie has described that in her view there is no disadvantage to the proposed
diversion route, because a genuine serious or even recreational walker or runner is unlikely
to complain at this when there is the new path compared to the ‘old’ driveway route.

MR. RICHARD PAXMAN
149.
Mr. Paxman is a regular user of the Footpath, the diversion route and has been for
some time, having grown up in the Holme Valley. Mr. Paxman described walking his dog
seven days a week in the area. When asked in EiC, Mr. Paxman referred to his statement
that he did not just walk one route. However he did described that if it was a ‘gun to head’
answer, he tends to walk down the diversion route, rather than up it, as he lives in Wilshaw
and so generally would often set off from that end walking eastwards and southwards.
150.
Interestingly, Mr. Paxman described that ‘convenience’ doesn’t really come into it
for him, because like many (in his view) he was blowing away the proverbial cobwebs when
he or they (being his family) are out walking or running or whatever.
151.
Mr. Paxman had a recent addition to his family at the time of the Inquiry, having
adopted a young son with his husband, within whom they regularly walk. Mr. Paxman
described how walking in the area, on Wolfstones Road or otherwise “completely safe”,
adding that one could observe some (“nutters”, in his words) running down the middle of
Wolfstones Road. Like others, such as Mr. Cropper, Mr. Paxman stated that it was simply:
“normal for that area”.

152.
Mr. Paxman described the diversion route in EiC as if “it had always been there” and
as in his Proof, it had become very important to he and his family. On walking on the verge
on Wolfstones Road between Points “B” and “C”, Mr. Paxman stated in EiC that he, whether
alone or not, but often with his dogs, had always felt perfectly safe and never given it too
much thought, adding that he had never known anything else.
153.
Interestingly, Mr. Paxman also describes a situation akin to Mr. Cropper’s Great
British awkwardness and described how he sees the diversion route as a key advantage of
the proposal, adding that although he knows Mr. and Mrs. Butterfield, there is often a sense
of “imposing” when using the current route as opposed to the diversion route.

MRS. SUSAN WIMPENNY
154.
Mrs. Wimpenny’s evidence confirmed in EiC and to a lesser extent XX that she was
not part of an ‘official’ walking group, but part of a ‘ladies walking group’ that meets when
they can on Wednesdays for a walk in various locations in and around the Holme Valley,
Huddersfield, the Peak district and the like. Mrs. Wimpenny stated in EiC that either with her
‘adies walking group’ or with her husband she uses the route about six to eight times a year,
acknowledging that the diversion route hd only been in place about three years.
155.
Mrs. Wimpenny, like others, describes the current route as the ‘old route’ and
believed that it was not possible for anybody to seriously believe that the ‘old route’ was a
“patch” on the diversion route. Despite the Council’s strange and undue protestations about
the use of the word: ‘dingy’, Mrs. Wimpenny reinforced this position, adding that the ‘old
route’, going up or down, is simply a steep tarmac hill, that is poor underfoot and a wind
tunnel in inclement weather.
156.
Like Mr. Cropper and Mr. Paxman, Mrs. Wimpenny did feel that the ‘old route’
impinged on people’s privacy and that this was a significant advantage of the diversion
route. We again find ourselves saying that this is actually a consideration; Great British
awkwardness, as Mr. Cropper puts it. Perhaps I would ask the Inspector to categorise this
discernible advantage as a ‘cultural consideration’ in his deliberations and
recommendations.
157.
Mrs. Wimpenny describes the diversion route as kinder underfoot, more gentle on
the incline, with the main point being that the views are fantastic. Mrs. Wimpenny in fact
went on to say in EiC that she would struggle to think that there would be a better viewing
spot on a public right of way anywhere else in that area.
158.
Whilst acknowledging that she would more often than not walk up the diversion
route (i.e. northwards and westwards), as the tend to set off from the Netherthong side,
Mrs. Wimpenny acknowledged that she had used the path in both directions.
159.
When pressed, Mrs. Wimpenny stated to the Inquiry that she “rarely” went to the
Trig Point land. Her reasons were that it was “naff underfoot”, and that it was a bit of a
“time-waster”, because time is taken getting on and out of it (adding that the preference for

stopping were the pubs enroute). adding that when using the current (‘old’) route, she
would have generally turned left towards Upperthong, or right towards Honley, either way
walking down the road in one direction or another.

160.
When asked in EiC and to a lesser extent XX about the alleged inconvenience of
using the diversion route and walking back up the hill to Upperthong, Mrs. Wimpenny
opined that this would only be an inconvenience if one was lazy. Mrs Wimpenny added that
in her view, no true recreational walker would “quibble” at having to walk an additional
distance in such a setting.
161.
Mrs. Wimpenny finally opined that in her view walking on Wolfstones Road was not
unsafe and that, as others have identified, a considerable advantage is that at Point “C” (as
we identify it), it is easier to at least see in both directions compared with Point “B” (as we
identify it). However, Mrs. Wimpenny did add in EiC that she had never personally found any
of it dangerous.
162.
Mrs. Wimpenny was not subject to XX on the points made, nor on her credentials as
an avid nature follower and promotor.
OBJECTORS
HOLMFIRTH HARRIERS – MR. MALCOLM SIZER
163.
We must identify firstly that during XX Mr. Sizer identified that he was authorised to
speak on behalf of the Holmfirth Harriers and that he had a meeting minute and evidence of
such authorisation. Despite being asked to provide this, Mr. Sizer has not provided such
evidence to the Inquiry and accordingly it is questionable whether in fact Mr. Sizer was ever
authorised as such. It is therefore submitted that Mr. Sizer’s evidence must be treated with
caution for failure to follow through on the provision of simple information which he had
volunteered to provide during XX.
164.
Importantly, and in fairness helpfully, Mr. Sizer has conceded that he is no longer an
active runner and is involved in the administration of the club in recent years. To be clear,
Mr. Sizer is not able to and does not observe runners when they are on various routes. Mr.
Sizer represents that the club has around 500 members.
165.
Mr. Sizer did believe that as he was representing a running club (we now have to say
allegedly, of course) that this means the weight attributed to his representation should be
greater than representations of individual runners not part of a club (XX).
166.
It transpired that during XX, that Mr. Sizer organises runs for all abilities from its
clubhouse on Tuesday and Thursday evenings. Groups are according to Mr. Sizer split into
different sized groups, though generally between ten and fifteen. Mr. Sizer described that
there are several “pre-set routes”, including the use of Footpath 60, where apparently Point
“B” on the Order Plan is a converging point. Mr. Sizer explained that off-road running tends
to take place between March and September, so the lighter months would see greater use
of the route utilising the current Footpath 60. Mr. Sizer also added that the run

incorporating Footpath 60, tends to be within the capability of a not insignificant number of
runners, being three or four miles away from the club house in Honley/Brockholes.
167.
Mr. Sizer described that the more common route involving Footpath 60 would
involve movement from the Netherthong side, westwards up to Point B, where runners
would converge, dropping south down the road towards Carr Farm and Footpath 71.
However, Mr. Sizer did acknowledge in XX that there was a route moving northwards
towards Moor Lane from Point “B” and so inevitably a group (remember of around 10 or
fifteen) would naturally have to run north down Wolfstones Road.
168.
When pressed on safety aspects in XX, Mr. Sizer acknowledged that there had been
no incidents involving the area around Footpath 60. When pressed on why the diversion
route was not safe, Mr. Sizer represented that on the “normal” route, runners would have to
run 118m back south up the Wolfstones Road with their back to traffic given the
topography, notwithstanding the fact that we had learned that they also at times run north
down Wolfstones Road.
169.
However, when pressed on the route and also, like Mr. Leader of the PNFS, pressed
on the fact that when moving south from Point “B” towards Footpath 71, runners would
have to travel 189m some 70m further than between Point “C” and Point “B”. Mr. Sizer said
that runners would exercise their “common sense” but did not elaborate or attempt to draw
comparison between running between “C” and “B” (or vice versa) and running between the
grearer distance on the road, with no discernible verge, between Point “B” and Footpath 71
almost 200m away south down the road. Mr. Sizer however acknowledged in XX that he
could not be certain that this would take place all of the time and that it was up to the
allocated Group Leader.
170.
Mr. Sizer acknowledged that no formal training of Group Leaders take place and it is
simply usually allocated to the most experienced runner present in a group, albeit there is a
‘pool’ to seemingly select from. Pressed on whether Group Leaders would always stick to
courses and instructions regarding a route, Mr. Sizer did acknowledge in cross that there
may be some deviation, for example if a way was unexpectedly blocked. However, Mr. Sizer
stated in XX that they would usually stick to the route and that deviation from the mapped
routes was “unlikely”. However, when pressed in XX, Mr. Sizer had to acknowledge that this
was not “policed” as such and that Group Leaders do have some latitude and may vary
routes.
171.
Mr. Sizer stated in XX that he could not categorically say with any certainty as he had
not observed, that runners from Holmfirth Harriers were not using the diversion route. Mr.
Sizer offered no information that they had been instructed not to and had no response to
the fact that other runners had been observed (and in Mrs. Cronie and Mr. Paxman’s case,
we know did or do) using the diversion route and not the current Footpath 60 route. Mr.
Sizer said that trust is put in Group Leaders as to what is best in a particular situation.
However, this means that notwithstanding Mr. Sizer’s representations, it is entirely possible
that Holmfirth Harriers may have been using the diversion route and there have been no
incidences.

172.
When challenged in XX that Point “C” could in fact (and our expert Mr. Appleton
opines ‘is’) be a safer converging point, Mr. Sizer sated that the HH could not readily
promote a route that would see runners more often than not running back up the hill on the
verge, for safety reasons (after all, this is a running club and 118m is hardly going to cause
difficulty to many such persons). Nevertheless, Mr. Sizer had no answer to the position that
it will happily encourage runners to run almost 200m south down Wolfstones Road over the
brown of the hill at Point “B”.
173.
Th overriding point, is that notwithstanding Mr. Sizer’s representations and desires,
there was no evidence before the Inquiry that groups would not deviate from routes, that
there was no way of policing this in reality and that runners using the route involving
Footpath 60, do at some point spend time running on Wolfstones Road, possibly with backs
to traffic and not on a verge in the case of moving form Pint “B” towards Footpath 71, almot
200m away.

174.
There is clear consensus that the ‘necessity’ test is met. The only objecting witness
to this was Mr. Malcolm Sizer, purporting to be representing on behalf of the Holmfirth
Harriers3. However, even Mr. Sizer (in XX) had to concede, surprisingly for a professional
planning consultant, that he did not know the legal position around this position. Mr. Sizer
was in fact not familiar with the legal position surrounding completion, substantial
completion and the like when considering if the development was or was not complete.
175.
However, the extent of what is required to complete is clearly not at issue. Mr. Sizer
also appeared to be attempting to revisit the planning permissions which of course very
clearly is prohibited. Mr. Sizer had to be assisted by the Inspector in this regard, who himself
acknowledged, albeit in the only circumspect terms to the extent that he reasonably could,
that the necessity test was met.
176.
Mr. Sizer also appeared to be attempting to revisit the planning permissions which
of course very clearly is prohibited. Mr. Sizer had to be assisted by the Inspector in IXQ in
this respect. Indeed, the Inspector himself helpfully acknowledged, albeit in the only
circumspect terms to the extent that he reasonably could and without prejudicing his
position in any way, that the necessity test was met.

PEAK AND NORTHERN FOOTPATHS SOCIETY – MR. ANDY LEADER
177.
Mr. Leaders XX was a difficult affair, largely due to computer network issues. Also,
Mr. Leader was reluctant to answer several questions pertaining to what he deemed to be
his “personal life”.
However, Mr. Leader’s Statement on behalf of the PNFS (CD 16.1) can be broken down into
three headline parts:
1) Historical loss
2) Loss of a direct, traffic-free path to Wolfstone Heights
3

The word: ‘purporting’ is used deliberately and is elaborated on further below in reference to the witness.

3) Relevant Policies and initiatives
4) The DMMO
PNFS: Historical loss
178.
We have struggled with this, because on the one hand one must not dismiss
heritage, but the fact is that the evidence is very weak, unobjective, and even shown to be
incorrect or otherwise completely overstated in this case, to the point that in our submission
it lacks any credibility and cannot be attributed any real weight in our view.
179.
Mr. Leader’s passion is apparent and not to be decried. However, this does not
mean that he is correct. This is clearly the case where the PNFS’s evidence is concerned.
180.
It was clearly established that the history of the area was unevidenced other than by
opinion of Mr. Leader, who in XX acknowledged that he was not an historian and was simply
compiling what he felt was “appropriate historical information” following his own research
and “opinion”. Mr. Leader did concede that he was “not an expert” and ideally the PNFS
could have engaged an expert historian, but they felt that this was not a good use of money.
181.
Mr. Leader refers to several maps in his Proof, such as the ‘Thomas Jeffreys 1775
Map’, yet admits in XX that for reasons unknown does not provide this or others. Referring
to a visual aid in one’s evidence but not providing it is of no assistance whatsoever to any
party, including the Inspector.
182.
Mr. Leader states at 1.1. of his Proof that Footpath 60 has “a long history of use by
residents of local settlements…”, but acknowledges in XX that formal RoW could not have
been established until the 1950’s, following the first Definitive Map and Statement (‘DMS’).
In addition, Mr. Leader also clearly acknowledges in XX that prior to the DMS, there is
nothing in the referred historical documentation establishing rights of any kind or
information about who or whom may have been using the alleged way.
183.
Mr. Leader goes on to state at 1.1 of his Proof that: “Prior to this, the route had
likely been used for many centuries as it was a clear direct way to common lands and
avoided densely wooded areas in the valley.” (NB. our emphasis). However, Mr. Leader did
concede in XX that this was simply his opinion and not a statement of fact backed by actual
evidence. Mr. Leader had to acknowledge that he had not brought any such evidence to the
Inquiry. Furthermore, Mr. Leader when questioned in XX was unable to identify any of the
“common lands” that he refers to in this statement. This is therefore mere speculation and
without basis.
184.
On his statement at 1.1 that Wolfstone Heights is one of the best viewpoints in the
valley, but had not enclosed a photo of this (given that Mr. Leader is a professional (and it
has to be said very good) landscape photographer. Mr. Leader referred to Photo 3 in his
Proof, but had to concede in XX that this was not a photo of Wolfstone Heights Trig point.
Instead this was land westwards beyond Wolfstone Heights in different ownership (to a Mr.
Hines). Mr. Leader also had to concede that he had no basis for saying that the people in the
photos (established as not being of the Trig Point land) were members of ‘the public’.

185.
On referring to the Netherthong Enclosure Map of 1826 (Photo 1 in his Proof), it was
established early in XX that what Mr. Leader asserted was ancient directional signage was in
fact simply the name of a landowner (Photo 1). Mr. Leader had previously represented that
this apparently marked “Woodhead Road half a mile away”. This was obviously wrong, as
verified by the Inspector.
186.
Matters moved in XX to the PNFS reference of Holmfirth Walkers are Welcome (Mr.
Payne, above). The PNFS Proof at 1.2 refers to the fact that there was a complete through
route to Wilshaw has “been re-established on a permissive basis by Holmfirth Walkers are
Welcome.” It was put to Mr. Leader that this was not mentioned by Mr. Payne in evidence
earlier in the week, which seemed strange. However, this was compounded by the fact that
Mr. Leader had to reluctantly and begrudgingly concede in XX that this was not possible,
because only a landowner could lawfully establish a permissive route. Therefore, we have an
exaggerated statement by Mr. Leader, as well as no evidence of this from Mr. Payne in
earlier evidence.
187.
Mr Leader acknowledged in XX that the Trig Point land was in fact previously a
working quarry, which we had heard from Mr. Cropper had only ceased in around the 1940s
or 1950s. Added to this that the DMS was first issued on the 1950s, would mean that official
public access to what we now know as the Trig Point land would have only begun in the
1950s and this would have accessed a disused or even still working quarry. Mr. Leader
concede that this was a fact. When challenged on why then this was contended to be an
“ancient” route, Mr. Leader was unable to provide an answer, having conceded this position.
188.
Mr. Leader also confirmed that the road was not listed and was not classified as for
example a scheduled ancient road; in fact Mr. Leader did not seem to have any knowledge
of what this meant, despite being a RoW officer in his former existence. Mr. Leader would
also not engage in the situation that the use of the term: ‘Foot Road’ did not establish any
public rights, but did helpfully acknowledge that this did not seem to of itself form any form
of short cut for public use and that this was merely his opinion based on what was in front of
him. Mr. Leader had no option to concede that Footpath 60 only came into being following
the compilation of the first DMS in the 1950s.
189.
On that basis, it was put to Mr. Leader that where at 1.1 in his Proof he states that
Footpath 60 has a long history of use by residents of local settlements, it seems that he had
deliberately not used the word: public, because he knew that there was no basis for this. Mr.
Leader actually responded that this was not what he was thinking but remained silent on the
alleged grant of right in further XX.
190.
At paragraph 2.5 in his Proof, Mr. Leader claims that Footpath 60 has provided
access to Wolfstone Heights “for centuries”. Again, this cannot be true and is a complete
misrepresentation. The fact is that Footpath 60 is not even one century old (in fact not even
three quarters) and the Trig Point land that we know now was a working quarry until a
similar time.
191.
The point on historic and ancient use actually follows into this second point
regarding “direct access” to Wolfstone Heights Trig Point. Mr. Leader was referred to the
Proof of Evidence of Mr. Cropper. In particular, at Exhibits JGC 1 and 2. This references the

Thongs and Wolfstones Walk, which Mr. Leader acknowledged that he was the creator of,
having described many hours weeks and months compiling the walk in XX.
192.
What this establishes first and foremost, is that this particular walk, created by Mr.
Leader by his own admission in XX, is in fact only around 15 years old.
193.
Yet in paragraph 1.3 of his Proof Mr. Leader that “Footpath 60 and connecting paths
are what remains of this unauthorised highway. It is a direct link to the Valley’s past and the
social changes brought about by the enclosure of common lands and developing
agriculture”. Whilst this was put to Mr. Leader as being profound and poetic language, the
fact is that Mr. Leader had no such evidence of this. Added to this, Mr. Leader had to
concede that the literature on the Thongs and Wolfstones Walk, that he had invented and
compiled, does not even mention the history of the route. Not once.
194.
When challenged also in XX on aspects of the Thongs and Wolfstones Walk,
specifically being referred to Mr. Cropper’s Exhibit JGC2 (CD15.3.4), where it (in fact he, Mr.
Leader as the architect and author of the document) in which he states “This is a lovely bit of
path”, Mr. Leader was unable to explain why his photos did not include the more enclosed
element of the Footpath (i.e. the part to be stopped up) but did include the very open
aspects, with the said photograph clearly taken from way down eastwards where the
Footpath 60 starts on Mr. Butterfield’s land. It was put to Mr. Leader in XX that in stating
that this was a lovely bit of footpath, Mr. Leader was not including the part between the two
properties and it related to the wider more open aspects of the Footpath, Mr. Leader simply
responded that the document had taken him a long time to compile, over many months and
he felt that he was being criticised unnecessarily despite his efforts. We note that Mr. Leader
did not (or rather would not) answer this particular question.
195.
Mr. Leader was incidentally challenged on the safety of the Walk, because it is
evident from the statement of Mr. Cunliffe (15.7) as reinforced to some extent by Mr.
Appleton (in EiC and XX) that egress of the Trig Point land is potentially problematic in terms
of safety, but that also, walkers using this route walk almost 190m (being in mind that the
distance up the verge from Point “C” to Point “B” and vice-versa is 118m) on Wolfstones
Road to Carr Farm. Mr. Leader did not believe that he was promoting a dangerous walk,
because people would “use their common sense” and take precautions accordingly. When
asked about the same position with the verge coming from Point “C”, Mr. Leader said that in
his view this was far more problematic, but did not provide any particular reason to the
Inquiry.
196.
The fact is that the Thongs and Wolfstones Walk sees people walking down from the
Trig Point land to Carr Farm, on the Wolfstones Road (the verges are not of the same quality
on this side) at a far greater distance than that of the verge between Point “C” and “B” (or
vice-versa) on the Order Plan.

197.
On being challenged on Mr. Cropper’s JGC2 (page 11), the literature states that:
“The top of the hill as its name suggests is said to be where the very last wolf in the valley
was despatched.” However, albeit the sentiment is understood, this is another example of

where there are no historical records and this is merely reporting local myth and legend. Mr.
Leader would not answer this allegation.
198.
However, the point made is that there are no historical facts in the Viewranger
(Exhibit JGC 2) document and it was out to Mr Leader in XX that this was for the same reason
as we have covered - it’s because the reality is that you cannot evidence and substantiate to
the world what is said in Mr. Leader’s Proof. Mr. Leader was silent on this question, adding
only that it was a difficult walk to compile, and reporting history was not at the forefront of
his mind.
199.
The alleged “ancient” history of the area is completely overstated. Mr. Leader’s
Proof is deficient of evidence and cannot be given any credible weight. The fact is again, Mr.
Leader’s passion is not to be decried, but evidence of this being an ancient route is on this
basis completely unfounded and not even remotely credible. Opinion and passion are not
fact. There are gaping inconsistencies and inaccuracies in this aspect of Mr. Leader’s Proof,
which was completely found wanting on XX.
200.
More than anything, Mr. Leader’s clear and direct acknowledgement in XX was that
the evidence before the Inspector is that we have a Footpath on the DMS since only the
1950s, that led to a recently discontinued quarry at that time, or worse one reaching the end
of its working life.

PNFS: lack of direct access to Wolfstones Heights Trig Point
201.
We curtail our reporting of matters in XX on this particular point. This is because we
concede (I concede) that we were incorrect in one aspect of our Opening. This is that this
objection appears to be about in large amount lack of a direct line to the Trig Point from the
diversion route, as compared with the current Foopath.
202.
Mr. Leader described on the one had the route ‘oozing’ Yorkshire character when
walking between the two buildings (yet we should note that on historic plans the Wolfstone
Heights Farm building was not actually shown, which Mr. Leader could not explain in XX),
Mr. Leader acknowledged that it was a matter of personal preference when it was identified
that others consider the current section of the present legal route a dark and dingy tunnel,
for example.
203.
However, notwithstanding his assertion on character, Mr. Leader on behalf of the
PNFS has helpfully clarified for the Inquiry that the direct line can be ‘broken’ and that the
diversion itself is not what the PNFS objects to. This is helpful, as this is also reinforced by
Mr. Champion in XX on behalf of the Council (see below). Nevertheless, Mr. Leader
explained that the PNFS would like to see the diversion route be closer to the existing
termination point (Point “B”). Mr. Leader confirmed that he had not seen or fully heard the
evidence of Mr. Earnshaw explaining why the diversion route was in the location that it was,
thanks in large part to the Council’s input and assistance.
204.
The fact that the ‘line’ can be broken and a diversion can be supported, is helpful,
though the point is taken that the PNFS can support a diversion, but just not in this form in
the opinion of the PNFS. This is nevertheless a useful departure in XX from the position at

part 2 of Mr. Leader’s Proof. Both the PNFS and the Council do not see a diversion per se and
the breaking of the route of the current path as problematic. This for us was perhaps the
biggest and most pleasant surprise in terms of outcomes at the Inquiry.
205.
All that we can perhaps usefully add on this front is that Mr. Earnshaw clearly
explains in his Proof and in EiC, XX and IXQ why the diversion route terminates where it
does. Also, although not acknowledged by Mr. Leader directly, the diversion route at Point
“C” does terminate at a location which is still in the vicinity and setting of the immediate
area, including the Trig Point land. This is, it is submitted, to a large extent reinforced by the
Council and Mr. Appleton’s assessment of the impact of the proposal as being “neutral”
206.
Mr. Leader in his Proof has sought to discredit some of the survey data, but the
evidence of Mr. Appleton has largely dealt with this issue. Mr. Leader confirmed in XX that
he had no survey or other data of his or the PNFS’s own.
207.
Mr. Leader confirmed that he had not heard the examination of Mr. Cropper,
concerning the very real prospect that permissive access to Wolfstone Heights Trig Point
could be withdrawn at any time. Further, it is no clearly apparent that the Trig Point land
could be changed to any other use (subject to permissions, if necessary or applicable) and
could even be sold. See Mr. Cropper’s evidence at paragraphs 126 to 141, above. Mr. Leader
stated that he did not agree with this position but offered no reasoning. Mr. Leader also
confirmed that he was neither a member of the HVLC or the HVPC, although had “good
connections”.
208.
Mr. Leader intimated that the PNFS may in due course be approaching the HVLC and
HVPC with a view to making the Trig Point land officially part of the PROW network. Given
what Mr. Cropper has stated in evidence, this is likely to encounter some resistance.
Incidentally, there was a fleeting reference to this also during the separate XX of Mr.
Champion on behalf of the Council. At the time of submission, to the best of our knowledge,
there has been no such approach. In any event, we can see how legally, as well as practically,
this may well be a problem for anybody making such a claim to the Trig Point land, but that
is clearly not for now. The fact is that the Trig Point land is a permissive route and the
evidence before the Inquiry is that it may be the case that this ceases to be the position,
however this may look or however the Council and the PNFS would wish a contrary position.
PNFS: Relevant policies and initiatives
209.
Quite simply, during XX, Mr. Leader was unable to explain (in fact not at all explain),
with reference to item 3 in his Proof or otherwise, why the proposal does not accord with
the ROWIP, with the Kirklees Walking and Cycling Strategy Framework (obviously the
walking element of this only, as these are footpaths and not bridleways), the Council’s
‘Vision’ and the HVPC Climate Emergency Action Plan. The simple fact is that the proposal
does accord with such initiatives (we avoid using the word “policy” here, as it could be
misleading and have different connotations).
210.
Whilst Mr. Leader was examined on various aspects of what was stated in his item 3
of the Proof (such as a claim again that the route was a “centuries old public route” and that
the Trig Point land was a “public place”, neither of which are accurate), the fact is that there

is nothing in the application that would offend or be contrary to any initiative raised in item
3 of Mr. Leader’s Proof.
PNFS: DMMO
211.
Items 4 and 5 deal largely deal with issues relating to the DMMO. The Inspector will
recall that following guidance we were encouraged not to examine based on the DMMO, as
the Inspector found that it was irrelevant. This was clarified the following final day prior to
adjournment of the Inquiry that the Inspector would not be taking evidence.
212.
Therefore, this is covered below specifically in relation to the DMMO, as following
guidance from the Inspector, Items 4 and 5 did not require examination and would not be
taken into account or otherwise deemed relevant.
THE COUNCIL’S EiC EVIDENCE
213.
Prior to addressing Mr. Champion’s evidence substantially in XX, it is appropriate to
address the Council’s EiC evidence. Unfortunately, the Inspector here is required to report
that the at the end of EiC of Mr. Champion and during preliminary IXQ, it was observed that
a person, now known to be Sandra Haigh, the Council’s instructing and highly experienced
Legal Officer, handed documents to Mr. Champion during such questioning. It was apparent
that Ms. Haigh had been sat in the same room, opposite Mr. Champion, whilst he was duly
giving evidence to the Inquiry.
214.
Whilst we can perhaps be thankful that this was discovered at the end of EiC and for
example not during or after XX, the fact of the matter is that Mr. Champion’s instructed
Legal Officer was undoubtedly in the same room and given the passing of documentation
could lead to the quite reasonable inference that he may have been ‘prompted’.
215.
Whether or not that was the case, from a probity and a procedural perspective, we
have to submit that EiC of Mr. Chapman is duly declared a nullity and that the Council may
only rely on its Statement of Case. The fact is that Mrs. Haigh, an experienced officer that
should certainly have known better, should not have been in the same room, on the
opposite side of the table to Mr. Chapman, whilst he is giving evidence of any kind. We are
not aware that Mr. Gill was aware of this situation, but Mr. Gill may in the interests of
propriety on his part wish to make this clear.
216.
Although not the same, as this is not a Court setting, I use as an example a situation
whereby Mr. Gill would be examining a witness in court and the instructing solicitor is stood
next to the witness, prompting them how to respond. It is simply unimaginably perverse and
improper. It would never be allowed in any reasonable setting. To set this in context here,
this was not before, or after examination, or during a break, for example, Ms. Haigh was in
the same room, possibly (whether or not that was the case; we accept that other than the
passing of a note during IXQ there is no direct evidence of this, but it is so profoundly
improper) prompting and steering Mr. Champion on his response during EiC.
217.
The Inspector, at the conclusion of EiC, seconds before the discovery of Mrs. Haigh
passing papers to Mr. Champion during IXQ. The first comment was that the Inspector
identified that matters brought out in EiC were in his view nothing to do with and not even
indirectly related to matters in the Council’s Statement of Case. However, the second and in

our view most pertinent observation from the Inspector, was that he stated: “I do not
understand from the Council’s Proof what its fundamental objection to the application is.”
Seconds later, what we now know to be Mrs. Haigh’s presence was discovered.
218.
The Inspector will note that although a position was made in that the Council would
report to the SoS on the basis of two scenarios, with EiC being allowed and not being
allowed, the Inspector will note that our XX of Mr. Champion related to matters in the
Council’s Statement of Case (CD 14.1).
219.
Therefore, for this reason, we suggest that the Inspector and indeed the SoS should,
in the interests of fairness and propriety, strike the EiC of Mr. Champion and not take this
into account; the EiC on this basis should be considered a nullity. Given the Inspector’s
comments and the nature of our XX of Mr. Champion, this should not be a difficulty and the
Council’s evidence is thereby quite rightly limited to its Statement of Case.
Mr. Phil Champion (RoW Officer – on behalf of the Council)
220.
All of the above said, we actually agree with the Inspector; we do not understand
the Council’s fundamental objection either. We actually would describe the Council’s
Statement of Case as nothing more than a ‘rant’ about wider and for these purposes
irrelevant issues concerning the applicant and its alleged conduct (which is completely
unfounded and not in any way accurate), without any real substance or even a clue as to
what its objection to the application actually is.
221.
Furthermore, the Council in its Statement of Case spends a disproportionate amount
of time seemingly attempting to persuade the Inspector that he should not determine the
application as a result of the presence of the DMMO. Helpfully, the Inspector has dismissed
this and stated that he will not be taking any evidence or reporting in relation to the DMMO,
which is a separate matter. For this reason, it follows that no less than 11 of the paragraphs
in the Council’s Statement of Case can be omitted. These are identified under the heading:
DMMO, below.
222.
Much is made in the reporting of it being authored by the ‘officer body’. However,
during XX, Mr. Champion stated that he was not the author of the report and that Mr. Giles
Cheetham was. Mr. Champion further added during XX that he could not and was not willing
to answer for Mr. Cheetham when questioned on aspects of the report.
223.
In the broadest but politest sense: the Council cannot purport to rely on the report
being by the ‘officer body’, but seemingly pass the proverbial can to individual officers; the
Council cannot have it both ways.
224.
We should in fairness be clear. Mr. Champion’s experience, qualifications and
credentials are not in question here. As stated at paragraph 53, above, it was discovered in
EiC that Mr. Champion on behalf of the Council was and is a very experienced Rights of Way
Officer of between 17- and 18-years’ experience in two large Highway Authorities in the
region with extensive PROW networks. A clearly experienced RoW officer; an expert.

225.
However, what is clear from XX, is that the ‘officer body’ was not and is not aligned.
It would have perhaps better assisted if Mr. Cheetham, as the author of the Statement of
Case, would have been the Council’s main witness.
226.
There may actually be a reason for this confusion and unwillingness of Mr.
Champion to cut across what we were told is Mr. Cheetham’s Statement of Case. Aside from
the fact that there appeared to be disambiguation between Mr. Cheetham who Mr.
Champion stated in XX authored the Statement of Case, it is also apparent following XX that
there may be some disagreement in the ‘officer body’.
227.
Mr. Champion was not able to explain during XX why he felt that the Council’s
parameters for objecting to the draft made order did not apply to officers objecting to the
made order. Indeed, as clearly drawn out in XX, officers could have dealt with the issue
under delegated authority, but elected to pass the matter to elected Members of the
Council’s Strategic Planning Committee. In doing so, Mr. Champion rightly acknowledged in
XX that officers had foregone their delegated powers – i.e. it was now a matter for the
Committee. The decision of officers at this point, was what to report to Committee.
228.
During Opening, Mr. Gill had referred to two cases: R (ex p BeeBee) v Poole BC
[1990] 12 WLUK 320; and Scottish Widows plc v Cherwell DC [2013] EWHC 3968 (Admin).
Both authorities were cited as providing guidance as to the requirement for decisions from
planning committees just to be sufficiently reasoned to enable people to understand why a
decision had been made, but that’s all it has to do.
229.
However, this is not the position in this case and it is submitted that such application
is of only limited weight and effect in this case. The reason is, that although constitutionally
permitted to take such a decision, this was not a planning decision for a committee; it was a
decision on a highways matter being taken by a planning committee. More specifically, it
was a Committee deciding whether or not to make an objection. The same requirements as
to the volume and level of reasoning for making such a decision is not the same as for a
conventional planning decision. However, this does not by any stretch mean that officers
have received no parameters in their instructions to object; that would be perverse.
230.
Why this was examined, is because in particular the Council’s Statement of Case at
1.4, it was put to Mr. Champion in XX that his (Mr. Cheetham’s) statement in this respect
was inaccurate, because the Statement of Case attempts to report that officers are
operating within the parameters that the Council’ Strategic Planning Committee in resolving
to object, had delegated back to officers. Mr. Champion would not initially accept this
position in XX. Nevertheless, it was put to Mr. Champion that paragraph 1.4 of the Council’s
Statement of Case was nothing more than essentially a retort to the submission that officers
have operated beyond the parameters of their instructions in providing wide objection to
the draft made order.
231.
Officers appear to be relying on a position that because this is not a conventional
planning matter, there is no requirement to provide reasoning or parameters and so they
believe that they have carte blanche to put forward any reasons they would wish in
objection. Mr. Champion again would not accept such a position, but the fact is that such a
scenario could not possibly follow in general local government law; officers cannot just do

what they wish following instructions from duly elected Members in a lawfully convened
Committee. This is a hopeless argument by the ‘officer body’. It is simply an impossible
concept that a Committee would simply give officers open ended instructions to do what
they would wish. To state at 1.4 (page 3) of the Council’s Statement of Case that: “…the cited
decisions of both Kirklees committees (January and September 2020) are not subject to or
limited by a recorded reason…” is plainly wrong and is in fact unworkable in this context,
because this would mean that officers had a completely open-ended, ‘do what you like’,
instruction from a Committee of duly elected Members deciding on a serious matter. Serious
in particular in this case, because the principal objection was around public safety.
232.
Mr. Champion did eventually acknowledge in XX that instructions must have come
from the reporting to Committee. Therefore, the only reason for objecting is the earlier
decision of the Sub-Committee in January 2020 on the Section 257 Application to the
Council. On this basis Mr. Champion agreed in XX that on this basis, one would have to look
to the earlier reasons for overturning Mr. Cheetham’s recommendation in his reporting
(which was a recommendation to make an order; i.e. support for the proposal) on 30th
January 2020, which we saw earlier. Mr. Champion accepted that this followed logically in
XX.
233.
However, at the very lengthy paragraph 1.4 of the Council’s Statement of Case (CD
14.1) it refers to the fact that the DfT requests specific grounds of objection, but Mr.
Cheetham resists this. Paragraph 1.4 goes on to state that the DfT effectively capitulates
following Mr. Cheetham’s promise to expand come Inquiry time. The DfT might query this
and accept that position, but all the DfT has to do is receive an objection.
234.
Following this, the Council’s officer body (in fact Mr. Cheetham, according to Mr.
Champion) has put together its statement, citing all of your Grounds, much as we all remain
very confused as to what these actually are. However, Mr. Champion continued in XX to
refuse to accept that officers (in this case Mr. Cheetham) had gone beyond the parameters
of their instructions from Committee.
235.
However, Mr. Champion did still acknowledge in XX that instructions flow from the
reporting, which in this case is as evidence in Summary Reporting (CD 14.2.2). In which case,
during XX Mr. Champion had to further acquiesce to the position that the only reason for
Mr. Cheetham’s recommendation according to the said Summary Reporting: was that an
earlier Committee of the Council has refused to make a Section 257 Order, following his
recommendation to do so. The relevant part of the Summary Report states:
“In the January 2020 officer report to sub-committee, officers noted the choices that
members had, and the reasons that members may choose to make or not make an order.
Given the sub-committee decision to refuse, officers would ordinarily look to object to the
DfT’s similar section 247 order but seek members’ view.”
Following this, immediately following the subsequent recommendation, the report Summary
Report states:
“With the options available to members in January 2020, and the sub-committee decision,
this recommended approach appears to officers to be appropriate and logical. The subcommittee was clear that the similar proposal was not satisfactory for footpath users, and

even with the option of securing improvement to the Wolfstones Road verge, they were not
persuaded to make an order.”
236.
Accordingly, what has clearly ‘tipped the balance’ and why Mr. Cheetham
recommended to the Strategic Planning Committee as he did, was because the earlier
Committee had overturned his recommendation to make an order and as a professional
officer, notwithstanding his previous (and it may even be inferred possibly continuous)
support, he did have to factor an elected member overturing of his recommendation, in
reporting to the Committee on this application.
237.
Therefore, to say that Mr. Cheetham had ‘changed his mind’, is unfair in this respect.
The only reason for the objection, and more specifically the instructions given to officers by
the Committee, was that the Council as Highway Authority should object for the reasons
that it did in relation to the Section 257 application.
238.
Mr. Champion dealt with this situation by stating that he could “not answer for Mr.
Cheetham” who was “the author of the Statement of Case”. A clear departure by the
Council’s witness from the concept of the ‘officer body’ so frequently espoused during the
Inquiry.
So what were the parameters and instructions given to officers by the Committee?
239.
Again, it was safety. This was the reason given for overturning the officer
recommendation to make an order under Section 257 TCPA and it therefore follows that this
was the reason to make an objection to this Section 247 application. Although clearly
unpalatable to the officers, in that they “refute” the letter form NSCL dated 27th January
2021 (CD 15.8.4), it is clear that in no evidence, written or verbal, including XX of Mr.
Champion, does the Council deny the accuracy of what occurred in Committee in January
2020 as detailed in the letter to NSLC dated 27th January 2021.
240.
It was specifically put to Mr. Champion in XX that there was no disagreement and
nothing inaccurate in the letter from NSCL to the DfT dated 27th January 2021 (CD 15.8.4).
Mr. Champion would not answer the question because he felt that he could “not answer for
Mr. Cheetham” who again he informed the Inquiry was the actual author of the Statement
of Case. The ‘officer body’ claim is therefore in this respect redundant in our submission.
241.
Mr. Champion was clearly unable to answer questions as he had no knowledge of
earlier proceedings and felt that he could only load this back on Mr. Cheetham, who was for
reasons unknown not put forward instead. This goes to the complete disorganisation,
confusion and general lack of clarity in the Council’s evidence. What is clear though,
following XX, is that Mr. Champion had to accept that what was in the NSCL letter 27th
January 2021 is not denied and that parameters and instructions did indeed fall from officer
reporting.
242.
Mr. Champion was not able to explain why the Council had not put a safety witness
to the Inquiry, which is very poor, considering that this was the parameters of the officers’
instructions from the Committee.

243.
The disorganisation and confusion in the Council’s overall evidence is reinforced by
the Council’s decision during the Inquiry, to withdraw paragraph 6.4 of its Statement of
Case. A lengthy examination took place during XX, during which incredibly, notwithstanding
the withdrawal of paragraph 6.4, Mr. Champion was keen that the vast majority of other
paragraphs concerning ‘improvements’ (for brevity) to the verge on Wolfstones Road were
to be left in place in the Council’s evidence.
244.
We remain very confused. This is not faux confusion for the purposes of the Inquiry.
We just quite simply are genuinely confused at this position. Instead of discussing this
further, we shall come onto how we would propose to deal with that situation through the
Section 106 Unilateral Undertaking below.
245.
More helpfully, like Mr. Leader, Mr. Champion did acknowledge in XX that the direct
route to the Wolfstones Heights Trig Point was not a primary concern. In other words, the
present line being ‘broken’ was not in his view a problem in itself, though it would have
been better if it had been nearer the current Point “B”, though Mr. Champion acknowledge
in further XX that the design of the diversion route was clearly influenced by the Council.
246.
In his expert view also, although not mentioned in his Proof but apparent from
examination of the Council’s witness, the impact of the proposed stopping up and diversion
would have a “neutral” impact on the PROW network which he and the Council manage. It
seems that all of the evidence is in agreement that the impact of a final made order will have
a neutral impact on the PROW network.
247.
What we can however conclude from the Council’s evidence, including XX of Mr.
Champion, is that the Council was given instructions to object to the draft made order in
relation to concerns around safety. However, no safety evidence or even safety witness was
produced. officers seemed to have taken it upon themselves to operate based on an openended basis with no parameters.
248.
This is profoundly wrong and it is demonstrated that RoW Officers have acted
beyond their instructions from the Committee in objecting to this proposal. The fact is that
what has resulted in the Council’s Statement of Case and XX evidence (given that we assert
that EiC should be found to be a nullity), is a confusing and disorganised position.
249.
We follow the line of words of the Inspector, which say it all: we do not understand
what the Council’s fundamental objection is. Perhaps (and we would submit) the
unwillingness of officers to remain within their instructed parameters and not operate
beyond their instructions, has ultimately diluted their objection.
250.
The Council’s Statement of Case is nothing more than a disorganised rant and XX has
exposed the Council officers’ clear misunderstandings and general disorganisation and lack
of co-ordinated coherence amongst officers. The Council’s evidence, as a key statutory
objector, is atrociously organised, does not tell the applicant or indeed the Inspector what
the fundamental objection to the proposal is/are and has left all parties confused, including
it would seem from XX its own officers. The only real helpful evidence to the Inquiry from
Mr. Champion was his opinion on the neutrality of the impact on the PROW network.

251.
For this reason, it is submitted that the Council’s evidence cannot be afforded any
serious weight in the determination of this application. It really has been found severely
wanting on examination.
THE DMMO
252.
Much has been made in the evidence of the PNFS and the Council of the DMMO
applied for by the PNFS. The status of this application, following the requirements of the
Wildlife and Countryside At 1981, is that the Council following investigation has resolved to
make the associated order. The said made order, now known as the: Kirklees Council
(Holmfirth 60 – Wolfstones Road to Brown Hill, Netherthong) Definitive Map Modification
Order 2021 (Council as ‘Order Making Authority’ reference: D105-171) was publicised by the
Council, during which time a number of objections against the said made order were
submitted to the OMA. Some of these objectors, but not all, were witnesses at this Inquiry.
253.
For information, the Council, purportedly relying on data protection, has refused to
disclose all information submitted as part of this application notwithstanding a requirement
to do so under Schedule 15(3)(8) of the Wildlife and Countryside Act 1981. Therefore, no
other persons except the Council and the applicant know the full information in relation to
the DMMO application at the time of writing.
254.
At the time of compiling this Closing Statement, the latest position is that the
Council has received the said objections and accordingly must now forward the application
and objections to the Secretary of State for Environment, Food and Rural Affairs, who will
likely convene a separate Public Inquiry. It is not known and we can only speculate why the
Council has not yet sent the matter to the relevant Secretary of State.
255.
However, returning to this Section 247 Application and this Public Inquiry, the
position established by the Inspector prior to this Inquiry was that he is instructed by the DfT
that the DMMO is a separate matter and the Inspector and indeed the SoS is not prevented
in any way from determining this application, hence why the Inquiry has proceeded,
notwithstanding representations from the Council in particular that this Inquiry should have
been postponed as a result of the DMMO.
256.
The applicant’s position remains the same. The fact is that the DMMO has been
objected to and is unconfirmed. Accordingly, it is presently of no effect. In any event, the
applicant’s position remains that the DMMO is further inconsequential, because where the
SoS would resolve following the Inspector’s recommendation to make the final order
pursuant to this s.247 Application, then it would seem that the matter is closed. One cannot
alter part of a footpath that no longer exists, which of course would be the case were the
final order made; the simple reason being that the relevant part of the Footpath is no longer
a Footpath.
257.
The Council has argued since the Pre-Inquiry meeting that this is not the case and
that the Inquiry should be postponed. However, the Council (nor in fact the PNFS) has
offered any legal or other reason (let alone a credible reason) why this is not the case.
258.
What is clear following this is that the presence of the DMMO is an entirely separate
matter. In addition, and to reinforce this, the Inspector’s own helpful intervention late on

Friday 27th August and following NSCL’s letter of 15th December 2021 (CD 13.3), means that
the Inspector is not taking any evidence at all in relation to the DMMO. Therefore, the
DMMO is an entirely separate matter and this will not in any way factor into his
deliberations or be reported to or factor into the determination by the SoS.
259.
For this reason, we would as said submit that as a result of the Inspector’s helpful
intervention and guidance, that the following paragraphs of the Council’s Statement of Case
(CD 14.1) be omitted and discounted for the purpose of the Inspector reporting his
recommendations to the SoS: 1.5; 3.4; 3.5; 3.6; 3.7; 3.18; 5.15; 5.30; 5.32; 5.35; and 6.3.
260.
Latterly, a note in response to CD 13.3 has been received from the Inspector
providing full guidance on the position of the DMMO (CD 13.4). This letter states at its
paragraph 2 that:
For the avoidance of doubt, and because the DMMO concerns the width of the footpath, I
will not be taking into account any evidence arguing that the footpath is wider than the
“maximum width of 1.2m” detailed in the Stopping-Up and Diversion Order. However, the
location/alignment of the footpath is of relevance to the Stopping-Up and Diversion Order to
the extent that, and as I raised at the Inquiry, the applicant’s written evidence as to its
location/alignment is seemingly inconsistent with that shown on the plan accompanying the
Order (NATTRAN/Y&H/S247/4337).
261.
We remind all concerned here that the specific issue of the Draft Order Plan (CD
3.1.2) was discussed with Mr. Earnshaw in IXQ, as described above. Mr. Earnshaw clearly
described in IXQ that this is a simple matter of “scale”. In any event, where the Inspector in
this case requires a modified (and in this case any changes would be imperceptible, if indeed
they were possible at all) current Footpath alignment, then he has the power to request
such a minor (very minor in this case) change. Mr. Gill is respectfully wrong when he states
in his Closing that “…there is no way to remedy this insufficient plan within this inquiry
process.” However, we submit that Mr. Earnshaw’s explanation was not examined further
and that there is no reason or evidence to suspect that the Order Plan (CD 3.1.2), which was
in any event modified into DfT form, is in any way defective. Nevertheless, the power
remains open to the Inspector, but we would submit following Mr. Earnshaw’s clear and
simple explanation in IXQ that this is unnecessary and that the Order Plan is accurate; or as
very near accurate it can possibly be in these circumstances given scale realities and margins
of error on such plans.
262.
In any event we have now identified above that Mr. Earnshaw has sent
correspondence dated 28th December 2021 explaining this position and offering himself for
further examination on this particular point if required. This is as described already at
paragraph 69, above.
SECTION 106 UNILATERAL UNDERTAKING (‘UU’)
263.
The Council requested that paragraph 6.4 of its Statement of Case was omitted partway through witness examination. However, we maintain that this was cynical, or at best the
Council did this too early. We are as described still profoundly confused about the Council’s
position in this respect, given that in XX of Mr. Champion, the Council (through Mr.

Champion, or at any time since) did not take and has not taken the opportunity to remove
other paragraphs of its Statement of Case relating to desired improvements of the verge.
264.
Nevertheless, the Council began from a position of believing that it was not legally
or otherwise possible to amend the order to include such a requirement. You will recall on
the whole Sir that we agreed with Mr. Gill’s representation on behalf of the Council at this
point, notwithstanding the Council’s stance in its Statement and its perhaps cynical rationale
for withdrawing paragraph 6.4 of its statement.
265.
The reason being, is that a way to deal with the situation of improvements to the
verge on Wolfstones Road, which would keep the matter away from the actual order, but
allow the Inspector and the SoS an opportunity to have the security of knowing that in the
event the final order is made, there is a situation whereby money can be paid to the Council
and the Council then has the opportunity to use such monies paid towards such works or
any other works of their choosing.
266.
At the time of compiling this Closing, the Applicant submitted a Draft s.106
Unilateral Undertaking for consideration to the Council in an email 2nd December 2021 at
08:20hrs. The Draft did not include specific monies following several exchanges of
correspondence whereby the position was established that the Council would (ideally) agree
with the form of works proposed, or provide an alternative, at which point the monies
would be included.
267.
No feedback in relation to the Draft UU was received from the Council until 23rd
December 2021, which conveyed by email in a Delegated Authority document dated 15th
December 2021. Under that Delegated Authority from a Corporate Director of the Council,
the Council’s final position is: “To reject the s106 Unilateral Undertaking to carry out the
proposed improvements to the verge of Wolfstones Road. The Council would not accept and
apply the monies for the proposed purpose bearing in mind advice from officers.”
This Delegated Authority document is submitted for the Inspector’s information.
268.
The Applicant is surprised at the Council’s position, which only adds to the confusion
of its wider objection in this respect. The Applicant has written to the Council seeking a
return to the proverbial table on this matter of the UU, as it is believed that the Council’s
position is based on a number of misconceptions, not least that the UU had to be submitted
at the same time as this Closing (31st December 2021). Copies of all correspondence referred
to can be provided should the Inspector wish this.
269.
A Unilateral Undertaking is going to be submitted anyway, despite the Council’s
position as described above. However, as a result, the Inspector is politely requested to
make clear in his recommendation to the SoS, and the SoS is respectfully requested to make
their views clear as to whether the proposed improvements to the verge are necessary. A
provision exists in the UU for the event that the SoS in making the final order finds that the
improvements to the verge are not necessary or otherwise required. This is not an unusual
provision in modern s.106 planning obligations relating to appeal or other Secretary of State

matter, particularly following Millgate4 (such provisions are often colloquially referred to as
‘Millgate Provisions’ in Section 106 Planning Obligations associated with planning appeals. It
can hopefully be seen how this translates to the position before us here.
270.
However, all parties should derive comfort from the fact that throughout the UU,
notwithstanding certain outcomes, Mr. Butterfield reserves the right to still, at his
discretion, make the payment to the Council and be bound by the UU. This is because the
spirit of the message (or rather in this case the maxim) from Mr. Appleton (and in fairness
previously and away from this Inquiry the Highways Safety Engineer of the Council), that
such measures are in their view not necessary but will in any event ‘do no harm’.
‘MYTHS’
271.
As said above, we did state in Opening that objections were based on ‘myths’. We
now address these myths again, following the evidence at this Inquiry.
Myth 1 – why the diversion route was constructed
272.
The first of these myths is that, because the diversion route is in place, this was done
somehow out of arrogance, entitlement, brazenness, and the like. This is profoundly wrong
and not driven out of rational application of the facts. We have the rather unusual situation
here, whereby the diversion route is, save for fine detail surface finishing, actually in place. It
can be seen. It can be walked on. Run on. Stopped on to take in scenery. Generally enjoyed,
as one would enjoy a footpath of this nature, the fact of which there are not many of this
standard in this area, as several witnesses have attested, that we shall come onto more
specifically later.
273.
We have seen clearly Mr. Butterfield’s PoE/WS (which we must obviously
acknowledge could not be examined due to his notified unavailability) in which he described
that the diversion route is in place because planning permissions were granted, contractors
were available and the landowner decided to put this in, completely on risk. This was
reinforced by Mr. Earnshaw, the architect managing the implementation of the planning
permissions, during all aspects of his examination at the Inquiry (EiC, XX and IXQ).
274.
We must also ask ourselves a very basic question: Did the landowner need to let
people use the diversion route in the meantime? The answer is no.
Myth 2 – the landowner had closed the current legal route
275.
The second of the myths is that the landowner had closed the current legal route of
Footpath 60 when the diversion route was put in. This is profoundly wrong and there was no
evidence to this effect during the Inquiry.
276.
Whilst there were some references in the objections that are clearly misinformed.
There was no evidence of this whatsoever before the Inquiry and nothing has fallen from the
Inquiry. This has never occurred and we have heard from Mr. Earnshaw, Mr. Cropper and
others that Mr. Butterfield has always been highly cognisant of the need to keep the
Footpath open.
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Myth 3 – there is overwhelming objection to the proposal
277.
The next of the myths, is that there is no support and overwhelming objection to the
proposal. We have seen that in fact the opposite is true.
278.
The diversion route is popular. Very popular. We have heard during the Inquiry that
people are now concerned about losing it, as they should be. It is a brilliant addition to the
area and will, where a final order is made, be a brilliant addition and an enhancement to the
Public Rights Of Way (PROW) network in the area, which tend like Footpath 60 to be
recreational routes, rather than functional routes.
279.
I stated in Opening that although not determinative, we have to acknowledge that
the level of support for the application, quantifiably more than doubles the level of
objection. To look at it the other way, the level of objection is half the level of support. This
is a simple fact. Have we ever known such overwhelming support for a footpath diversion
and so many willing to offer their support?
Myth 4 – Wolfstones Road is dangerous
280.
Apparently Wolfstones Road is dangerous. Apparently, according to objectors, the
diversion presents issues in terms of road safety in particular.
281.
The fact is that no objectors, not even statutory objectors, have provided any
discernible evidence of the road being dangerous. Indeed, the Council’s position as key
statutory consultee and objector on this is so confusing that we remain at a loss to
understand its position on safety. This we submit is particularly compounded given that the
evidence has identified that the instruction given to officers by its duly elected Members
was to object on the basis of safety concerns. It is obviously the case that it is for the
applicant to demonstrate the safety aspects of the proposal. However, we find it beyond
comprehension that no objector, particularly the Council with the resource available to it
and a previously involved Highways Safety Engineer would not put this officer up for
examination or at least provide any data to reinforce its position, particularly as this was the
only basis on which the Council’s Committee authorised officers to object to this application
on its behalf.
282.
Instead, the Council concentrated its efforts, as expected, on XX of Eric Appleton.
Whilst again this shall be covered in greater depth, the fact is that even following extensive
XX of Mr. Appleton, was not able to establish that Wolfstones Road was unsafe. The words
of Mr. Appleton in EiC and IXQ are pertinent: “There is absolutely no reason to decline to
make this order on the basis of safety concerns”. Mr. Gill elicited no contrary response
despite his lengthy XX. There is no basis or even evidence to rebut this in any objection or
representation.
283.
On the matter of traffic volumes, Mr. Appleton was clear in XX that the one very
clear consistency was that traffic speeds on Wolfstones Road are low. Mr. Appleton clearly
described in EiC, XX and RX that the average traffic flow per day is around 180, which he
stated in evidence was 23 vehicles per hour, which he described in XX as a “very low
volume”. During IXQ the Inspector put to Mr. Appleton that the highest traffic flow of 230
was recorded in September 2019. Mr. Appleton responded that this would still be a very low
volume (29 vehicles per hour). Mr. Appleton confirmed during all aspects of examination

that the data clearly confirms that the area is a low traffic flow and low traffic speed
environment.
284.
The fact that this is the only basis for the Council, the key statutory objector here,
for objecting to the final making of the order, adds considerable weight. The fact that other
statutory objectors, being the Parish Council and the Peak and Northern Footpaths Society,
reference safety without evidence and in the case of the Parish Council does not even offer
itself for examination, only goes to reinforce this already clearly established position.
285.
We submit that refusal to make a final order on the basis of highways safety is
impossible to justify. To do so would be irrational in our submission. The Council, the PNFS,
or in fact any other objector could have commissioned its own surveys and provided
evidence to the contrary, but for reasons unknown and that we can only speculate on, have
elected not to do so. However much the applicant’s evidence my (quite rightly) be
examined, it is an unarguable case that it is a matter of evidence of the applicant, against no
evidence from objectors.
Myth 5 – all or a majority of users are accessing the Trig Point or walking south
286.
Following the above, apparently the diversion route is defective, because anybody
and in the anecdotal view of some objectors, allegedly everybody, or at least a vast majority
using the diversion route has to turn left on reaching Wolfstones Road and walk southward
up the hill towards the Trig Point land and towards Upperthong. Apparently in doing so
putting their lives at risk on a dangerous road.
287.
This is of course a myth and there is no evidence for such assertions. It is almost an
intransigent view; for example, that nobody could possibly be coming from or going
northwards towards Wilshaw and Honley, or in the alternative using the diversion route for
shorter access to Netherthong.
288.
The fact is that it is evident that not everyone using the current route is doing so to
access the Trig Point. This is not even close to being the case.
289.
This is a myth that has been completely dispelled during evidence. It is apparent
from all the evidence submitted and Witness Evidence at the Inquiry, that it is impossible to
state that a majority of Footpath users are either going to or from the Wolfstone Heights
Trig Point owned and administered by the Holme Valley Land Charity on behalf of the Holme
Valley Parish Council. Even during IXQ Mr. Appleton, including the date of what he
considered was an anomaly of a 38-strong memorial walking group, meant that on the
applicant’s evidence 42% would be using the current route to access the Trig Point land.
Otherwise, as we heard from Mr. Appleton’s analysis, only a third of users actually use the
current route to access the Trig Point. It is therefore an unfounded myth that the majority or
even vast majority of users are accessing or egressing the Trig Point land. There is in fact no
evidence to the contrary and we have also heard evidence from users (for example Mrs.
Waldrom, way back following the Opening of the Inquiry) that they actively and out of
choice use the diversion route even of they are looking to access the Trig Point land.
290.
As a half-aside, the fact that the Holme Valley Land Charity (which had in fact
previously supported such a proposal on the earlier s.257 Application to the Council) as a

statutory objector to this application, did not attend or otherwise put itself up for
examination at the Inquiry, perhaps speaks volumes, particularly as the allegation relates to
the access use of the Trig Point land. Nevertheless, we did hear significant evidence from
Greg Cropper as the ex-Chairman of the Holme Valley Land Charity and Parish Council
member, which was devastating in terms of the position regarding future access to the Trig
Point land, which is covered further below.
291.
What the surveys clearly established is that movements to and from the Trig Point
are nowhere near to the extent envisaged in any objection. Although a well-known local
feature, the popularity of the Trig Point is overstated, as for example demonstrated in Mr.
Gill’s XX of Mrs. Wimpenny and Mr. Paxman, which I refer to again below.
292.
Mr. Appleton did clearly identify in XX that only 1 out of the 8 surveys carried out by
Paragaon Highways (CD 1.5 and 1.5.1) submitted with the application showed a large
walking group and like the reporting said that such a large group was likely a one-off in itself.
However, Mr. Appleton also added in XX and IXQ that even if a group of such a size is
allowed for in the data, this does not mean any material change to the average pedestrian
flows in any direction over the whole of a day and did not alter his conclusions on the
proposals. This was not challenged in IXQ or in XX.
293.
The overriding point is that whilst it was natural to attack the application data in XX,
no objector (including to our surprise the Council as Objecting Authority), has any data or
even information to the contrary on pedestrian movements, which contributes to Mr.
Appleton’s clear conclusions in this respect.
294.
The conclusion is simple: the users of Footpath 60 are not all accessing or egressing
the Trig Point; far from it. This is a myth that has clearly been disproven and it would appear
that notwithstanding its presence, the popularity of the Trig Point appears to have been
overstated. Objectors have no evidence other than romantic anecdotal reach, without basis.
I return to this point in examination of specific Witness evidence further below.
Myth 6 – The Trig Point Land is held in perpetuity for the benefit of the public
295.
People, including even in part the Council and the PNFS as statutory consultees and
objectors, although acknowledging that the Trig Point land is permissive and not a PROW,
seem to believe that the Trig Point land is almost as a good as a PROW and should be
treated as such because the land is apparently held in perpetuity for the benefit of the
public.
296.
We now know from Mr. Cropper’s evidence that this is profoundly wrong. The HVLC
and HVPC have taken measures in recent years to ensure that the land is safeguarded from
being a PROW and, as we have heard in direct evidence from Mr. Cropper, there is no
question that the HVLC, like all good trustees, must look after and manage the land as a land
asset. This land asset may be closed at any time, mortgaged or even sold. None are beyond
the realms of reasonable possibility.
297.
The permanence of the Trig Point land was undoubtedly called into question. It is a
matter of legal fact that this is not publicly owned land, contrary to popular belief. This is

also not land that has to or necessarily will grant public access in the future. The importance
of the Trig Point land is in this sense considerably diluted.
Myth 7 – The main problem is that the current route breaks the direct access to the Trig
Point land
298.
I concede that I was wrong in one aspect of my Opening Statement, which was that
the real issue seems to be that the route would not be straight or direct anymore were the
Order to be finally made. I was happy to be wrong on this occasion. Both presenting
statutory consultees and subsequent objectors actually stated to the Inquiry that this was
not the case.
299.
It was helpful to learn from XX that the diversion itself and removal of the ‘direct
access’ to the Trig Point was ‘not the main issue’ in their respective mines, according to both
the Council and the PNFS. Both respective representatives acknowledged in XX that the line
could be ‘broken’ and they were not wedded to a position; Mr. Leader acknowledging that
‘a’ diversion (as opposed to ‘the’ proposed diversion) would even be supported. However,
Mr. Earnshaw has clearly explained in his evidence that the reason for the
access/termination on Wolfstones Road, being what we are referring to as Point “C” on the
plan was due to ownership and engineering related issues; the reality is that Point “C” could
in reality only have been designed into the place where it was and now is.
300.
Accordingly, the line can be ‘broken’ and clearly the alleged direct character and
alleged ancient route clearly is diluted as a result, very significantly it would seem and we
would submit.
Myth 8 – The current Footpath 60 is part of an historic and ‘ancient’ public route
301.
There is respectfully no basis at all for such an assertion. Certainly, there is no
evidence of any kind before the Inquiry, only supposition which was clearly unfounded
following the XX of Mr. Leader in particular. Whilst it is rather awkward to state, the
evidence before the Inspector we submit is that there is no credible basis whatsoever for
such a proposal.
302.
Perhaps Mr. Leader’s acknowledgement in XX that the route has inly been a public
route since the 1950s and that the Trig Point land was at this point a disused or even end-oflife working quarry, says it all in this respect.
303.
The alleged historic and even ‘ancient’ basis for the route has been overstated and is
quite simply not borne out of any credible evidence.
304.
We would submit that this is reinforced by the fact that the Council and the PNFS
have helpfully confirmed that the line of the path can be ‘broken’, such that a diversion
(though in the PNFS’s mind in particular) not this one, could be supported. However, Mr.
Leader acknowledged that he had not heard the examination of Mr. Earnshaw in respect of
why the diversion route had come to be in this position and where the Council had assisted
heavily in this process.

Myth 9 – that the diversion, or in fact the whole scheme, has been designed and
constructed without forethought
305.
We have in fact heard during the evidence of Mr. Earnshaw in particular that the
whole scheme, but in particular the diversion route, was heavily influenced by the Council’s
lead officers in the RoW and Planning Sections. Mr. Cheetham of the RoW Section at the
Council in particular was described by Mr. Earnshaw as heavily influencing the line as well as
the starting and ending points of the diversion route, though again Mr. Eanrshaw had to
acknowledge that there was no choice in the eventual termination Point “C”. However, Point
“A” was heavily influenced by and borne out of dialogue with Mr. Cheetham and to a lesser
extent Mr. Franklin of the Council’s RoW and Planning Sections respectively, as Mr.
Earnshaw described a previous iteration that would have seen Point “A” begin slightly
further westwards before Mr. Cheetham’s helpful input to move it more eastwards.
Myth 10 - The diversion, and thereby the diversion route, is ‘unnecessary’
306.
As was the case at the outset and as detailed in the application, it has now been
established beyond any doubt that the ‘necessity’ test is met and there appears to be
consensus on this. There is clearly no doubt about this.
Myth 11 – There are no advantages or ‘public/societal’ benefits to the proposal
307.
Alongside the references to the Trig Point access, this is perhaps the greatest myth,
borne out of it would seem wilful intransigence and a particular viewpoint. I said during
Opening that the Inquiry would demonstrates that demonstrate clear advantage to the
public and this has in our submission been shown.
308.
It has been seen through evidence, that as well as the ability for the applicant to
finally be able to implement the planning permissions fully, there are considerable
advantages where users are coming from or going to Honley, Wilshaw, or indeed the
northern direction when using the diversion route, which results in a shorter journey time
and less time on the road.
309.
The diversion route has been described as less steep and kinder underfoot
compared with the current route (which already some are referring to as the ‘old route),
particularly in more inclement weather. We have also hard descriptions of the route being
generally more pleasant and a far superior amenity and aesthetic aspects, which must form
a clear advantage.
310.
The Inspector himself, intervening on RX of Mr. Earnshaw referred to the possibility
of the diversion route as being a ‘double-benefit’, insofar as it being of benefit to the
landowner allowing it to be implemented, but also a benefit to the public by users. The
Inspector of course here querying for the purposes of clarity and understanding, obviously
not stating this.
311.
Furthermore, at least from the point of view of moving north and westwards, it has
been acknowledged by several witnesses (Mr. Earnshaw, Mr. Appleton in particular from his
expert viewpoint, Mr. Cropper, Mrs. Cronie, Mr. Paxman and Mrs. Wimpenny; as well as
Mrs. Waldrom right back to the start of the Inquiry) that Point “C” is safer at least as an
egress point compared with Point “B”, as there is clear and less interrupted visibility in both
directions compared with Point “B”. Mr. Appleton’s expert evidence in particular

acknowledged this as an advantage compared with the current legal situation. Whilst users
moving southwards, whether or not to the Trig Point land or to Upperthong will spend
slightly more time on the road (specifically the verge), were the order not made, then the
same could be said of anyone moving northwards (i.e down the hill on Wolfstones Road
towards Moor Lane) from Point “B”.
312.
Whilst again not perhaps the highest of considerations, what Mr. Cropper and
others have raised in terms of Great British awkwardness (i.e. feeling that users in the
current route may be imposing on people’s privacy) is clearly a consideration and added to
its physical and leisure wares, as well as its commodiousness for others, and is as I have said
a form of ‘cultural advantage’, which cannot and should not be so easily ignored.
313.
There are clear advantages to this proposal; private, public, societal and otherwise.
To state that there are no advantages to this proposal, specifically in relation to the
diversion route but also overall, is just not borne out of any evidence and is seemingly falling
from a body of opinion with its own agenda, which does not assist its cause by seemingly
wilfully ignoring the clear other side of their argument.

CLOSING CONCLUSIONS: RETURNING TO THE ‘TESTS’
314.
All myths, all dispelled by evidence and examination of such, in our submission. We
therefore in Closing, go back to the legal tests; back to the beginning, where we all start
from. By way of reminder, we go back to the necessity test and the merits test which
pervade this Inquiry and the Inspector’s assessment and recommendation.
315.
It is fair and reasonable that the necessity test is met and that there is now complete
consensus on that. This is not in dispute and we therefore move to the merits test following
examination and application of evidence, as described above.
316.
The first question therefore, is whether there are any significant disadvantages or
losses flowing directly from the order. The answer is no. Given the evidence in XX of the
PNFS and the Council in particular, it cannot in our submission reasonably be concluded that
significant disadvantages exist as a result of this proposal.
317.
However, indulging and respecting the Inspector’s position, where in what would be
the unlikely event that the Inspector would identify significant disadvantages following
examination of evidence (though it is maintained respectfully that this is not the case), then
the Inspector would identify any countervailing advantages. These have been drawn out in
evidence, in particular by the Applicant Witnesses but also supporters of the proposal more
generally. Their repetition is not required.
318.
The benefits of and the degree of importance attaching to the development is
obviously more subjective, but as the Inspector himself clearly pointed out to objectors
during examination of witnesses, the diversion route is part of the proposal, as are all other
aspects of the proposed development under the planning permissions. Looking to take issue
with individual aspects of a proposal that is part of a wider whole is a hopeless objection.

319.
Nevertheless, again indulging and respecting the Inspector’s decision for
completeness, even in the case where the Inspector would find that there are significant
decisions or losses, and would decide that there are no countervailing advantages (which is
impossible in our submission) and that in considering the benefits and degree of importance
attaching to a development (which obviously includes the diversion route itself), then the
Inspector must go on to assess and decide whether such disadvantage or losses would of
such significance or seriousness that he should refuse to make the order. We have
highlighted what these words actually mean in the above.
320.
Are the disadvantages (should they exist, which in our submission they do not) of
such significance that the SoS should refuse to make the final order? Clearly on the evidence
the answer is: no.
321.
Are the same of such seriousness, that the Secretary of State should refuse to make
the final order? Clearly on the evidence, the answer is again: no.
322.
Following the full examination of evidence, this could not in our submission logically
or rationally follow. We would go further as to submit that to conclude in such a way would
clearly fail the legal tests given the evidence tested at this Inquiry.
323.
By way of additional encouragement, although presently dismissed by the Council
(which we hope will not remain the case, but that is a matter for the Council), a UU will be
submitted, which although not included within the final order itself and although established
by all parties as seemingly unnecessary (though we remain confused about the Council’s
position on this), does provide a mechanism for the Council to receive monies and make
improvements to the verge between Point “C” and Point “B” on Wolfstones Road should it
so wish; leaning into the narrative that although not necessary, it would ‘do no harm’. The
Inspector’s and ultimately the Secretary of State’s final decision will hopefully provide its
opinion and/or modest guidance in this respect.

324.
In conclusion, the required legal tests feed in many ways to the reference at the very
start of this application process, which references the DEFRA Circular 01/09 requires that the
Council (in the case of an application pursuant to Section 257 TCPA, so the SoS in applying
this to a Section 247 TCPA application, the principle of which we would submit transfers to a
Section 247 application), would need to have a good reason not to make the final order
where planning permissions have been granted.
325.
On the evidence and applying the correct legal tests, we now submit beyond any
doubt that having granted the planning permissions, there is no good reason not to make
the final Order and we respectfully invite the SoS to now do so without further delay.

NOEL SCANLON, DIRECTOR & CONSULTANT
FOR AND ON BEHALF OF NSCL, FOR THE APPLICANT
31st DECEMBER 2021

R. (on the application of Network Rail Infrastructure Ltd) v..., 2017 WL 03726383...

R (on the application of Network Rail Infrastructure Limited) v
The Secretary of State for the Environment, Food and Rural
Affairs v Eden District Council, Story Homes Limited
Positive/Neutral Judicial Consideration

Court
Queen’s Bench Division (Administrative Court)

Judgment Date
8 September 2017

Case No: CO/807/2017
High Court of Justice Queen’s Bench Division Planning Court
[2017] EWHC 2259 (Admin), 2017 WL 03726383
Before: The Hon. Mr Justice Holgate
Date: 08/09/2017
Hearing dates: 25 and 26 July 2017

Representation
Juan Lopez (instructed by Bond Dickinson LLP ) for the Claimant.
Tim Buley (instructed by Government Legal Department ) for the Defendant.
Jonathan Easton (instructed by Shoosmiths LLP ) for the Second Interested Party.
Approved Judgment
Mr Justice Holgate :
Introduction
1. The Claimant, Network Rail Infrastructure Ltd, (”NR”), applies for judicial review of the decision given by an
Inspector on behalf of the Defendant, the Secretary of State for Environment, Food and Rural Affairs, by letter dated 4
January 2017. The Inspector decided that the order made under section 257 of the TCPA 1990 , known as the Eden District
Council Public Path Stopping Up Order (No. 1) 2015 Cross Croft, Appleby (”the Order”), should not be confirmed. In
summary, section 257 enables a local planning authority, in this case Eden District Council (”EDC”), to authorise by order
the stopping up or diversion of any footpath, bridleway or restricted byway, if they are satisfied that it is necessary to do so
in order to enable development to be carried out.
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2. The recital to the Order stated that it was made to enable development to be carried out under two planning permissions
granted by Eden District Council, namely 11/0989 granted on 30 July 2013 and 14/0594 granted on 13 May 2015. Both
permissions authorised the construction of up to 142 houses, and the provision of open spaces and associated infrastructure
at land off Cross Croft/Back Lane in Appleby. The site lies to the south west of the Settle-Carlisle railway line and just
south of Appleby station. Both permissions were granted subject to a negative Grampian condition (see Grampian
Regional Council v City of Aberdeen District Council (1984) 47 P&CR 633 ) which prevented more than 32 houses being
constructed until a footpath diversion order had been made and confirmed. Currently the footpath runs close to the
north-eastern boundary of the development site and then crosses both tracks of the railway line. The condition stated that
the Order should provide for (a) the stopping up of the footpath so as to prevent any access from the development site to
the railway crossing, (b) the stopping up of a section of the existing footpath and (c) the provision of an alternative route
which would run inside the north-eastern boundary of the development site and connect with a highway crossing the
railway line over a bridge further to the north west. The Order made by EDC gave effect to that requirement. The condition
was imposed to address safety concerns which NR had said would result from the carrying out of the development.

3. The Order attracted objections from (inter alia) members of the public and associations representing the interests of
footpath users. Consequently, by section 259 the Order could not take effect unless it was confirmed by the Defendant. He
decided to hold a public local enquiry under schedule 14 of TCPA 1990 .

4. The inquiry was held on 29 November 2016. On the previous day, the Inspector made an unaccompanied inspection of
the footpath and the site of the development. By the time of the public inquiry, the developer, Story Homes Limited
(”SHL”), had applied under section 73 of TCPA 1990 for the grant of a fresh planning permission for the same
development but with amendments to the Grampian condition. the developer’s planning application was made in the
context of the Order under section 257 which had already been made by EDC. The developer proposed that (a) the
restriction to 32 houses should be increased to 64 houses and (b) that restriction would be lifted if either of two exceptions
were satisfied. The first exception continued to repeat the requirement that the stopping up order should be made and
confirmed. But in the alternative, the second exception would allow the prohibition on the construction of more than 64
homes to be lifted in the event of the Defendant deciding that the order should not be confirmed. On 9 March 2016 EDC
approved the section 73 application and granted planning permission for the development of 142 homes subject to the
revised condition proposed by the developer (Ref. 15/1097). The Council’s decision resulted in the grant of a freestanding
planning permission. It was open to SHL to decide which of these permissions to carry out and hence which version of the
negative Grampian condition should be satisfied.

5. Shortly before the public inquiry opened, on 16 November 2016 Mr Alan Kind, an objector to the Order, wrote to the
Planning Inspectorate, contending that in view of the terms in which planning permission 15/1097 had been granted, it
could no longer be said that the stopping up was “necessary” in order to enable the development to go ahead and therefore
the Order should be treated as outwith the powers of the Defendant. Another objector, Mr Geoff Wilson, wrote to the
Planning Inspectorate to similar effect on 18 November.

6. The public inquiry had been set down for a hearing lasting some three days. However, when the inquiry opened the
Inspector announced that because objectors had submitted to him that the Order was legally incapable of being confirmed,
that issue should be dealt with at the outset. The Inspector then went on to hear submissions on this point from EDC and
NR in support of the Order, and from objectors.

7. Towards the end of the morning of the first day of the inquiry, the Inspector repeated his provisional view expressed
earlier on during the hearing that, for the reasons advanced by the objectors, it was not legally possible for the Order to be
confirmed. Counsel for NR submitted to the Inspector that he should nevertheless proceed to hear all of the evidence which
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had been prepared for the three-day public inquiry dealing with the merits of the Order and the objections to it. It was
suggested that the Inspector could revisit the issue which he had raised that morning once he had heard and considered all
of the evidence. However, the Inspector rejected that suggestion and closed the inquiry. The hearing therefore lasted only a
half day. His decision letter then followed just over a month later on 4 January 2017.

8. I regret the need to have to make some observations on the inappropriate manner in which the claim was put before the
court. I do so in order to make it plain to litigants that the practices that were followed in this case, and regrettably
sometimes in others, are not acceptable. Notwithstanding the clear statement by Sullivan J (as he then was) in R (Newsmith
Stainless Ltd) v Secretary of State for Environment, Transport and the Regions [2001] EWHC (Admin) 74 at paragraphs
6-10, this claim was accompanied by six volumes comprising over 2,000 pages of largely irrelevant material. The
Claimant’s skeleton argument was long, diffuse and often confused. It also lacked proper cross-referencing to those pages
in the bundles which were being relied upon by the Claimant. The skeleton gave little help to the court.

9. Shortly before the hearing the court ordered the production of a core bundle for the hearing not exceeding 250 pages.
During the hearing, it was necessary to refer to only 5 or 6 pages outside that core bundle. Ultimately, as will be seen
below, the claim succeeds on one rather obvious point concerned with the effect of the Grampian condition in the 2016
permission. But this had merely been alluded to in paragraph 76 and the first two lines of paragraph 77 of the skeleton.
Indeed, the point was buried within the discussion of Ground 3 of the claim, a part of the Claimant’s argument to which it
does not belong. Nevertheless, Mr Tim Buley, who appeared on behalf of the Defendant, acknowledged that he had
appreciated that this point could be raised. He was ready to respond to it.

10. Certainly, for applications for statutory review or judicial review of decisions by Planning Inspectors or by the
Secretary of State, including many of those cases designated as “significant” under CPR PD 54E , a core bundle of up to
about 250 pages is generally sufficient to enable the parties’ legal arguments to be made. In many cases the bundle might
well be smaller. Even where the challenge relates to a decision by a local planning authority, the size of the bundle need
not be substantially greater in most cases.

11. Prolix or diffuse “grounds” and skeletons, along with excessively long bundles, impede the efficient handling of
business in the Planning Court and are therefore contrary to the rationale for its establishment. Where the fault lies at the
door of a claimant, other parties may incur increased costs in having to deal with such a welter of material before they can
respond to the Court in a hopefully more incisive manner. Whichever party is at fault, such practices are likely to result in
more time needing to be spent by the judge in pre-reading material so as to penetrate or decode the arguments being
presented, the hearing may take longer, and the time needed to prepare a judgment may become extended. Consequently, a
disproportionate amount of the Court’s finite resources may have to be given to a case prepared in this way and diverted
from other litigants waiting for their matters to be dealt with. Such practices do not comply with the overriding objective
and the duties of the parties ( CPR 1.1 to 1.3 ). They are unacceptable.

12. The Court has wide case management powers to deal with such problems (see for example CPR 3.1 ). For example, it
may consider refusing to accept excessively long skeletons or bundles, or skeletons without proper cross-referencing. It
may direct the production of a core bundle or limit the length of a skeleton, so that the arguments are set out incisively and
without “forensic chaff”. It is the responsibility of the parties to help the Court to understand in an efficient manner those
issues which truly need to be decided and the precise points upon which each such issue turns. The principles in the CPR
for dealing with the costs of litigation provide further tools by which the Court may deal with the inappropriate conduct of
litigation, so that a party who incurs costs in that manner has to bear them.
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13. This judgment is set out under the following headings:
(i) planning history;
(ii) a summary of the Inspector’s decision;
(iii) the identification and determination of a preliminary issue;
(iv) relevant legal principles;
(v) the flaws in the decision letter; and
(vi) other grounds of challenge.
Planning History
14. The first relevant planning permission (11/0989) was granted on 30 July 2013. It granted detailed planning approval
for the proposed housing development. Because NR had raised safety concerns regarding potential additional usage of the
pedestrian crossing of the railway lines, condition 14 of the permission provided:
”No development hereby approved shall take place beyond plots 1-22 and 133-142 until a footpath diversion order
has been made and confirmed. The order shall incorporate the diversion of the exiting [sic] footpath adjacent to the
cemetery, the stopping up of it to prevent any access to the Carlisle-Settle public railway crossing from the site
(including the erection of signage and fencing prohibiting such access) and re-routing of the footpath to the north east
of the site that can in principle afford connectivity to Drawbriggs Lane. The footpath shall be fully completed,
including lighting, and made available prior to the occupancy of plots 23-132.”

15. On 13 March 2014 EDC granted planning permission 13/0969 pursuant to an application made under section 73 by
varying condition 2 of the 2013 permission so as to substitute a new layout altering the route of the proposed footpath
diversion through the estate (Drawing SL054.90.9.SL.CPL.Rev P). The permission replicated condition 14 of the 2013
consent.

16. SHL then applied for a further variation of the consent they had obtained so as to delete altogether the negative
Grampian condition. EDC did not accept that proposal. The further section 73 consent granted by the Council on 13 May
2015 (14/0594) retained the same Grampian condition (now referred to as condition 13). Condition 1 also required the
development to be carried out in accordance with a revised site layout, referred to as “Rev V”, which showed the new,
diverted footpath to be provided within the development site. The path was to run parallel to the north-eastern boundary of
the site.

17. In November 2015 SHL made a further application under section 73 to vary condition 13 of the consent 14/0594. An
accompanying Planning Statement explained that there had been a delay in the resolution of the issue whether the existing
footpath should be diverted in accordance with the Order (which by this time had been made by EDC) and so, in order to
maintain the rate of development on the site and the involvement of the workforce employed on the project, the developer
asked that the cap on the amount of housing that could be built before satisfying the Grampian condition be raised from 32
to 64 units. SHL also asked for the terms of the condition to be varied so that the cap would be lifted, and the residue of the
development (the remaining 78 units) could be carried out not only if the Order was confirmed and the footpath diverted,
but also if the Secretary of State should refuse to confirm it. SHL envisaged that the Secretary of State might take the view
that the Order was not justified on its merits; for example, following an inquiry he might consider that NR’s safety
concerns were insufficient to justify the stopping up and diversion of the existing footpath. In that event, it was suggested
that the basis for the imposition of the cap in the Grampian condition would have been overcome. SHL expressly put
forward the revised condition providing for these two alternative outcomes to a decision on whether the Order should be
confirmed, so that if the Secretary of State should decide against confirmation on the merits, it would be unnecessary for
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SHL to make a further section 73 application for a fresh planning permission for the same 142 house scheme but omitting
the Grampian condition. They were seeking to avoid any further unnecessary delay to the carrying out of the remainder of
the whole development (see also Mr McNally’s witness statement referred to in paragraph 62 below).

18. EDC agreed with the developer’s proposal and issued a fresh planning permission 15/1097 on 9 March 2016 with
condition 13 expressed in the following terms:
”No development hereby approved shall take place beyond plots 1-22, 49-53, 87-95, 73-74, 98-113 and 133-142 (64
units total) unless any of the following exceptions occur:
i) A footpath diversion and stopping up order that incorporates the diversion of the existing footpath adjacent to the
cemetery, the stopping up of it to prevent any access to the Carlisle-Settle public railway crossing fromt eh [sic] site
(including the erection of signage and fencing prohibiting such access) and re-routing of the footpath to the north-east
of the site that can in principle afford connectivity to Drawbriggs Lane, as [sic] been made and confirmed by the LPA
or the Secretary of State, or
ii) the Secretary of State, upon consideration of a lawfully made stopping up order as aforementioned in point (i)
does not confirm the order;
Upon any confirmed diversion and stopping up order coming into force, the new footpath route shall be fully
completed including lighting and made available prior to the occupation of units 39-48 and 126-132.”

19. From the documentation before the Court it does not appear that SHL asked for any other variation of the consent
14/0594. However, condition 1 of permission 15/1097 required the development to be carried out in accordance with a
different layout to Rev V, referred to as “Rev U”. It is common ground that this version differed from Rev V in only one
respect, namely it omitted a section of the route of the alternative footpath running towards the north-western corner of the
site. It is also common ground that by the time of the public inquiry on 29 November 2016, the developer had only
constructed that section of the alternative footpath corresponding to the length shown on Rev U.

A Summary of the Inspector’s Decision
20. In paragraph 2 of his decision the Inspector stated:
”At the inquiry, the objectors submitted that the Order was incapable of confirmation as the wording of the relevant
condition attached to the planning permission was such that the statutory test found in section 257 of the 1990 Act
could not be said to be satisfied.”
This argument was based upon exception (ii) in condition 13 of permission 15/1097 (see paragraph 24 below).

21. Paragraphs 3 to 8 of the decision letter summarised the planning history. In paragraph 4 the Inspector recorded that the
negative Grampian condition had been imposed by EDC “in the light of an objection to the development made by NR
which contended that the housing estate would generate increased pedestrian traffic over the level crossing with a
consequential increase in the risk of an accident occurring.”
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22. In paragraph 6 the Inspector noted that EDC had rejected SHL’s application in July 2014 (14/0594) to delete the
Grampian condition altogether, on the basis of a study commissioned by the developer which concluded that the increased
risk in the use of the crossing through the completion of the housing development was marginal. EDC decided to retain the
Grampian condition in its original form.

23. In paragraph 7 of his decision the Inspector noted that there had been no objection, not even from NR, to SHL’s
planning application which resulted in the permission 15/1097, with its revised Grampian condition.

24. In paragraphs 9, 10 and 15 of the decision letter the Inspector summarised the objectors’ case as to why the Order no
longer fell within the scope of section 257 by virtue of condition 13 of the permission 15/1097:
”9. The objectors submit that the wording of the condition attached to the revised planning permission 15/1079 [sic]
and the development which has already taken place on the site make the order incapable of confirmation. The effect
of the “exception” described in (ii) of condition 13 of 15/1097 being that the closure of the path across the railway is
not necessary to enable the development to be carried out; consequently, the order does not meet the statutory criteria
of section 257 of the 1990 Act and could not be confirmed.
10. In addition, it was submitted that it was not necessary to divert the path to allow development to take place as the
houses were not being built on the footpath subject to the Order, the majority of which lay outside the development
boundary. It was only because of the condition imposed by the Council could the diversion be considered necessary.
Whereas that would have been true of condition 13 attached to 14/0594, condition 13 of 15/1079 [sic] provided that
development could take place without the footpath being diverted. Furthermore, the objectors submitted that the
planning permission which was being implemented was 15/1079 [sic] which was not cited in the order and that the
order was therefore no longer valid.
…
15. The objectors’ view was that permission 15/1097 and the terms of condition 13 attached to that permission could
not be overlooked, either as a matter of course but particularly in the light of what had been built on the site. The
condition attached to the planning permission which was being implemented demonstrated that the LPA did not
consider that the closure of the path was necessary.”

25. In paragraph 16 of his decision the Inspector explained why he did not agree with the submissions made by objectors
that the grant of the consent 15/1097 had “invalidated” the Order made under section 257 . He said that it was not unusual
for section 73 applications to be made to vary some aspect of a permission and it is unnecessary for a fresh section 257
order to be made each time a section 73 permission is granted. An order previously made:”remains valid so long as the development to which it relates remains the same. The planning permissions in 11/0989.
14/0594 or 15/1097 all relate to the construction of 142 houses on the site and the order is relevant to that
development. Condition 13 attached to 15/1097 varies the phasing of the construction of those houses and the terms
on which the full completion of the site can be achieved. I conclude that the order is validly made.”
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26. In paragraphs 11 to 12 and 18 to 19 the Inspector explained why he considered that, by the time of the inquiry, SHL
was implementing permission 15/1097 rather than permission 14/0594. It is common ground that by that stage permission
11/0989 had lapsed. It is also common ground that when the developer began to build homes on the site it must then have
been relying upon 14/0594. But by the time of the inquiry SHL had built at least 46 homes and its representative, Mr
McNally, told the inquiry that the sale of 43 of these properties had been completed.

27. In paragraph 14 of his decision the Inspector recorded the submissions for NR, which was represented by Mr Juan
Lopez, as in this Court. He suggested that the Inspector should consider whether to confirm the Order solely by reference
to whether it was necessary to stop up the footpath to enable the development under 14/0945 to be carried out. He added
that the consent 15/1097 was “by the by.”

28. The Inspector did not agree. Not surprisingly, he considered that (paragraph 18):
”To consider the order against the merits of 11/0989 and 14/0594 to the exclusion of 15/1097 would be a wholly
artificial approach to be taken to what is being built on the site which is in accordance with 15/1097.”

29. The Inspector took the view that, rather than treating all of the 46 homes built as being referable to permission
14/0594 and therefore in breach of planning control, the developer had been relying upon permission 15/1097, which
allowed up to 64 homes to be built before condition 13 had to be discharged.

30. In paragraphs 20 to 21 of the decision letter the Inspector referred to the statutory test to be satisfied under section 257
, and pointed out that this was not a case in which the development permitted would physically be constructed on the route
of the existing footpath. He then went on to state that the question for him to determine was whether it was necessary to
divert the footpath in order to satisfy condition 13 of permission 15/1097, focusing on the second exception of that
condition. That was the sole issue which the Inspector addressed when he decided that the Order was incapable of
confirmation.

31. On this issue the Inspector accepted the argument advanced by objectors:
”21. If it is not necessary to allow physical construction to take place on site, the question arises therefore as to
whether it is necessary to divert the path in order to satisfy condition 13 of 15/1097? Reading the condition, it would
appear not; the second part of the condition would permit the full development of the site if the order was not
confirmed.
22. In contrast to condition 13 attached to 14/0594 which would have prevented the development of more than 32
houses if the Order was not confirmed, condition 13 of 15/1097 permits the whole development of 142 houses to be
carried out irrespective of whether the Order is or is not confirmed. If the full development of the site can be carried
out without the Order being confirmed, it cannot be necessary to divert the footpath in order for the development to be
carried out.
23. I concur with the objectors that, in the light of the terms of the condition attached to the planning permission
being implemented the Order fails the statutory test for confirmation.
24. I conclude that as the diversion of the footpath is not necessary to allow development to take place, the Order
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should not be confirmed.”
(emphasis added)

32. Thus, the Inspector concluded that condition 13 of 15/1097 allowed the whole development of 142 homes to be
carried out irrespective of whether the Order was or was not confirmed. However, it is to be noted that he did not address
in his reasoning the range of considerations which are to be considered in order to be able to reach a conclusion on whether
a section 257 order should or should not be confirmed. Furthermore, his construction of condition 13 in 15/1097 means
that although the condition was expressed to be a Grampian condition limiting the development to 64 houses, that
restriction was effectively a dead letter. True enough, it required that a section 257 order be made. But in the event of there
being any objection (and in this case objections had been made to the Order before the grant of 15/1097), the effect of the
Inspector’s decision, as he recognised, was to render the restriction to 64 houses ineffective.

33. Although the developer’s Planning Statement produced in November 2015 may not be used as an aid to the
construction of condition 13 (see, for example: R v Ashford Borough Council ex parte Shepway District Council [1999]
PLCR 12 ; Carter Commercial Developments Ltd v Secretary of State for Transport, Local Government and the Regions
[2003] JPL 1048 )), it is plain that the Inspector’s interpretation arrives at an outcome which is wholly at odds with the
declared purpose of SHL’s application. No evidence was shown to the court to suggest that EDC took any other view when
granting 15/1097. Accordingly, the correctness of the Inspector’s conclusion should be examined further. It does raise the
questions whether he has properly construed condition 13 of 15/1097 taken as a whole (which is an objective question of
law for the Court to determine) and the relationship between that condition properly construed and the decision on whether
to make and confirm the order under section 257 .

The identification and determination of a preliminary issue
34. In granting permission to apply for judicial review Dove J observed that the case raises potentially significant issues
about the correct procedure to be adopted in relation to preliminary issues. I agree. Counsel had not come across an
ordinary planning appeal where an Inspector or the Secretary of State has been willing to dispose of the entire process by
reference to a preliminary issue. I am not referring here to the practice in some planning procedures where the evidence on
separate issues is heard sequentially, but a decision on the whole matter is only made once all the evidence is received and
considered in a decision letter. But a preliminary issue may arise, for example, where one party raises a proper argument
that the Secretary of State has no jurisdiction to determine the subject matter of the proceedings at all. If the Secretary of
State were to agree with that contention, then he would refuse to consider the merits of the matter. It would be outwith his
power or ultra vires for him to do so.

35. For example, where a notice of appeal against an enforcement notice is served outside the absolute time limit in
section 174(3) of the TCPA 1990 , the Secretary of State is entitled to decide that he has no jurisdiction to entertain the
appeal and will refuse to consider any grounds of appeal which have been put forward (see eg Lenlyn Ltd. v Secretary of
State for the Environment (1985) 50 P&CR 129 ). Similarly, where an appellant in an appeal against an enforcement notice
successfully contends that the notice is a nullity, the Secretary of State will quash the notice, with the result that he has no
further jurisdiction in the matter and will not address the statutory grounds of appeal relied upon in the alternative (see eg
Rhymney Valley District Council v Secretary of State for Wales [1985] J.P.L. 270 ). Issues of this kind may be suitable for
consideration as a preliminary issue in an appropriate case.
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36. On the other hand, there are many situations in which the issue whether the making or confirmation of an order lies
within the relevant statutory power is inseparable from the merits of that order and therefore cannot in practice be
determined until the decision-maker reaches conclusions on those merits. For example, under section 226(1)(b) of the
TCPA 1990 a local planning authority may be authorised by the Secretary of State to acquire compulsorily any land in
their area which “is required for a purpose which it is necessary to achieve in the interests of the proper planning of an area
in which the land is situated”. In Sharkey v Secretary of State for the Environment (1992) 63 P. & C.R. 332 the Court of
Appeal held that “required” meant “necessary in the circumstances of the case,” and not merely “desirable” on the one
hand or “indispensable” or “essential” on the other. In Chesterfield Properties Plc v Secretary of State for the Environment
(1998) 76 P. & C.R. 117 Laws J applied the same approach to the alternative power of compulsory acquisition in section
226(1)(a) where the local planning authority considers “that the acquisition will facilitate the carrying out of development,
re-development or improvement on or in relation to the land.” He also held that it is necessary to read the language of
section 226(1)(a) as a whole, in order to appreciate that it expresses the purpose for which the discretionary power to make
the order may be exercised (the principle in Padfield v Minister of Agriculture, Fisheries and Food [1968] A.C. 997 ),
rather than setting a condition precedent to the exercise of that power. Accordingly, the consideration of whether an order
made under section 226 satisfies the statutory tests and is in intra vires , is generally dependent upon the Secretary of
State’s findings on such matters as the merits of the promoter’s scheme. Issues of this kind are generally unsuited to the
identification and determination of a preliminary issue.

37. In the Courts the determination of a preliminary issue without receiving all the evidence and submissions in the case is
handled with particular care (see, for example, the Queen’s Bench Guide paragraph 7.3.1). It is necessary to consider
precisely what the preliminary issue should be and to draft the terms of that issue in advance of the hearing. The written
arguments of the parties may then be focused on that issue and exchanged beforehand. The decision on whether a
preliminary issue should be heard will also address the need for an agreed statement of facts sufficient to enable the point
to be determined. It is worth recalling the comment by Lord Scarman in Tilling v Whiteman [1980] AC 1 at page 25C:
“preliminary points of law are too often treacherous short cuts.”

38. It does not appear that anything resembling that approach occurred in the present case. Instead the point on which the
Inspector decided that the Order was incapable of confirmation was not raised until letters from two objectors were sent on
16 and 18 November 2016, less than two weeks before the start of the inquiry. They did not develop the point in any detail
and it was not clarified before the inquiry. Nonetheless the objectors suggested that the matter be dealt with at the
beginning of the inquiry. Unfortunately, the Inspector did not respond to their letters by notifying all parties in advance of
the hearing on 29 November 2016 that he would deal with a preliminary issue at the outset. Nor indeed did he take any
steps to invite written submissions to define and deal with the issue in advance of the hearing, or attempt to set down in
writing what he considered the preliminary issue to be.

39. Plainly it would have been of assistance to the parties and, most importantly to the Inspector, if he had taken such
steps. To put the matter at its lowest, good practice was not followed in this case. It would be advisable for the Inspectorate
to consider giving, or if it already exists reviewing, guidance to Inspectors on (a) the circumstances in which it is truly
appropriate for a preliminary issue to be determined and (b) where it may be, the procedure to be followed, including
inviting submissions on whether a preliminary issue should in fact be decided, and if so how the issue(s) should be defined
and what directions should be made. Of course, the determination of a preliminary issue must be compatible with the
statutory framework within which the subject matter before the Secretary of State is to be decided. This procedure is only
likely to be appropriate in a limited range of cases.

Relevant Legal Principles
The legislation
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40. Section 257 provides (inter alia):
”(1) Subject to section 259 , a competent authority may by order authorise the stopping up or diversion of any
footpath, bridleway or restricted byway if they are satisfied that it is necessary to do so in order to enable
development to be carried out –
a) in accordance with planning permission granted under Part 3 or section 293A ; or
b) by a government department.
(1A) Subject to section 259 , a competent authority may by order authorise the stopping up or diversion of any
footpath, bridleway or restricted byway if they are satisfied that –
a) an application for planning permission in respect of development has been made under Part 3 , and
b) if the application were granted it would be necessary to authorise the stopping up or diversion in order to enable
the development to be carried out.
(2) An order under this section may, if the competent authority are satisfied that it should do so, provide –
a) for the creation of an alternative highway for use as a replacement for the one authorised by the order to be
stopped up or diverted, or for the improvement of an existing highway for such use;
b) for authorising or requiring works to be carried out in relation to any footpath, bridleway or restricted byway for
whose stopping up or diversion, creation or improvement provision is made by the order;
c) for the preservation of any rights of statutory undertakers in respect of any apparatus of theirs which immediately
before the date of the order is under, in, on, over, along or across any such footpath, bridleway or restricted byway;
d) for requiring any person named in the order to pay, or make contributions in respect of, the cost of carrying out
any such works.”
The “competent authority” includes the local planning authority who granted the planning permission authorising the
development upon which the order is based, or who would have had the power to grant a permission if an application had
fallen to be made to them.
41. Section 259 provides:”(1) An order made under section 257 or 258 shall not take effect unless confirmed by the appropriate national
authority or unless confirmed, as an unopposed order, by the authority who made it. “
(1A) An order under section 257(1A) may not be confirmed unless the appropriate national authority or (as the case
may be) the authority is satisfied—
(a) that planning permission in respect of the development has been granted, and
(b) it is necessary to authorise the stopping up or diversion in order to enable the development to be carried out in
accordance with the permission.
(2) The appropriate national authority shall not confirm any order under section 257(1) or 258 unless satisfied as to
every matter as to which the authority making the order are required under section 257 or, as the case may be, section
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258 to be satisfied.
The “appropriate national authority” is the Secretary of State in England and the Welsh ministers in Wales ( section 259(5)
). Section 259(4) and schedule 14 set out the procedure for the confirmation of such orders, including the holding of public
inquiries in certain cases, such as the present one.
42. Section 247 confers a parallel power on the Secretary of State (and within Greater London upon London borough
councils) to make a stopping up order in similar terms to the power conferred by section 257 on local planning authorities,
save that it covers highways generally, including those open to vehicular traffic. Here, the legislation does not provide for a
confirmation stage. Instead it allows for the making of objections to a draft order and the holding of a public inquiry before
that order is formally “made” ( section 252 ).
Vasiliou v Secretary for State for Transport
43. The leading case on the ambit of sections 247 and 257 is the decision of the Court of Appeal in Vasiliou v Secretary of
State for Transport (1991) 61 P&CR 507 . In order to uphold the Inspector’s decision that the order in this case fell
outwith section 257 , Mr Buley placed great reliance upon a close reading of certain parts of Vasiliou and the legislation.
He submitted that the Inspector’s conclusion was entirely in line with, and indeed required by, these sources. But with
respect his analysis was selective and incorrect. It is important to identify carefully what Vasioliou was about and what it
did and did not decide, before revisiting the case law on Grampian conditions and section 257(1) itself.
44. Mr Vasiliou carried on a restaurant business 60-70% of which depended on passing trade. The local authority granted
planning permission for a retail development across the whole width of the street on which the restaurant was located,
subject to a condition that the development could not be commenced until the relevant section of the street had been
stopped up. Because a vehicular highway was involved the developer asked the Secretary of State to make a stopping up
order under what has since become section 247 of TCPA 1990 . The order would have made that part of the street where
the restaurant was situated a cul de sac, with the consequence that the business was very likely to fail. The Inspector found
that there were no highway reasons against the confirmation of the order, but he recommended against confirmation
because of the likely effect on the restaurant, for which there was no right to compensation. However, the Secretary of
State disagreed with the Inspector’s recommendation and confirmed the order. He did so on the basis that his decision was
solely concerned with highway matters, and therefore the effect of the proposed stopping up on the restaurant was an
irrelevant consideration.
45. The High Court rejected the legal challenge brought by Mr Vasiliou, holding that the Secretary of State had not erred
in law. The correctness of that decision was the issue for the Court of Appeal to determine. It reversed the High Court,
holding that the effect of the stopping up on the restaurant business had been a relevant consideration in deciding whether
to confirm the order under section 247 . The principles laid down by the Court generally apply to orders made under both
sections 247 and 257 .
46. The leading judgment was given by Nicholls LJ (as he then was), with whom the other members of the Court agreed.
He pointed out (at page 511) that, but for the stopping up order, Mr Vasiliou would have been entitled as against the
developer to enforce rights of access to the highway without being obstructed by the development, on the grounds of both
unlawful interference with his right to gain access to the highway as a frontager and also the damage he would sustain
through the commission of a public nuisance ( Benjamin v Storr (1874) LR 9 CP 400 ). It was in that context that Nicholls
LJ went on to deal with stopping up under planning legislation and held at page 512 that:”These sections confer a discretionary power on the Minister. He cannot make the order unless he is satisfied that this
is necessary in order to enable the development in question to proceed. But even when he is satisfied that the order is
necessary for this purpose he retains a discretion; he may still refuse to make an order. As a matter of first
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impression I would expect that when considering how to exercise this discretion the Minister could take into account,
and, indeed, that he ought to take into account, the adverse effect his order would have on those entitled to the rights
which would be extinguished by his order. The more especially is this so because the statute makes no provision for
the payment of any compensation to those whose rights are being extinguished. I would not expect to find that such
extinguishment, or expropriation, is to take place in the exercise of a discretionary power without the Minister in
question so much as considering and taking into account the effect that such expropriation would have directly on
those concerned.
Having read and re-read the sections I can see nothing in their language, or in the subject-matter, to displace my
expectation. I can see nothing, on a fair reading of the sections, to suggest that, when considering the loss and
inconvenience which will be suffered by members of the public as a direct consequence of closure of part of the
highway, the Minister is not to be at liberty to take into account all such loss, including the loss, if any, which some
members of the public such as occupiers of property adjoining the highway will sustain over and above that which
will be sustained generally. The latter is as much a direct consequence of the closure order as the former. The loss
flows directly from the extinguishment, by the order, of those occupiers’ existing legal rights.”
(emphasis added)
The “expropriation” referred to there was the extinguishment by a stopping up order of the rights of a land owner in the
position of Mr Vasiliou to bring a common law action to prevent interference with his access over the public highway.
47. The remaining parts of the judgment then went on to reject two arguments advanced by the Secretary of State against
the construction of the legislation set out in paragraph 46 above; namely, the effect on the trade of the restaurant business
was irrelevant because (1) that was a matter to be dealt with in the application of planning control and there was no overlap
between that regime and the stopping up code, and (2) it would involve re-opening the merits of the decision to grant
planning permission for the development across the street. It was in the context of dealing with that second contention that
Nicholl LJ stated at pages 515-516:”If the consequence of what seems to me to be the natural construction of section 209 were to enable an aggrieved
objector to re-open the merits of a planning decision in this way, I would see much force in this argument. Parliament
cannot have intended such a result. But in my view these fears are ill-founded. A pre-requisite to an order being made
under the limb of section 209 relevant for present purposes is the existence of a planning permission for the
development in question. Thus the Secretary of State for Transport’s power to make a closure order arises only where
the local planning authority, or the Secretary of State for the Environment, has determined that there is no sound
planning objection to the proposed development. I do not think that there can be any question of the Secretary of State
for Transport going behind that determination. He must approach the exercise of his discretion under section 209 on
the footing that that issue has been resolved, in favour of the development being allowed to proceed. It is on that basis
that he must determine whether the disadvantages and losses, if any, flowing directly from a closure order are of such
significance that he ought to refuse to make the closure order. In some instances there will be no significant
disadvantages or losses, either (a) to members of the public generally or (b) to the persons whose properties adjoin
the highway being stopped up or are sufficiently near to it that, in the absence of a closure order, they could bring
proceedings in respect of the proposed obstruction . In such instances the task of the Secretary of State for Transport
will be comparatively straightforward. In other cases there will be significant disadvantages or losses under head (a)
or under head (b) or under both heads. In those cases, the Secretary of State for Transport must decide whether,
having regard to the nature of the proposed development, the disadvantages and losses are sufficiently serious for
him to refuse to make the closure order sought . That is a matter for his judgment. In reaching his decision he will, of
course, also take into account any advantages under heads (a) or (b) flowing directly from a closure order : for
example, the new road layout may have highway safety advantages.
Of course, some proposed developments are of greater importance, from the planning point of view, than others.
When making his road closure decision the Secretary of State for Transport will also need to take this factor into
account. But here again, I do not think that this presents an insuperable difficulty. In the same way as it is not for the
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Secretary of State for Transport to question the merits, from the planning point of view, of the proposed development,
so also it is not for him to question the degree of importance attached to the proposed development by those who
granted the planning permission. The planning objective of the proposed development and the degree of importance
attached to that objective by the local planning authority will normally be clear. If necessary, the planning authority
can state its views on these points quite shortly. Likewise, if the permission was granted by the Secretary of State for
the Environment on appeal, his decision letter will normally give adequate guidance on both those points. Either way,
the Secretary of State for Transport can be apprised of the views on these points of the planning authority or of the
Minister who granted the planning permission. The Secretary of State for Transport will then make his decision on the
road closure application on that footing. In this way there will be no question of objectors being able to go behind the
views and decision of the local planning authority, or of the Secretary of State for the Environment, on matters which
were entrusted to them alone for decision, viz., the planning merits of the development .”
(emphasis added)
48. Finally, it is helpful to set out the conclusion of Nicholls LJ at page 516:”My overall conclusion on section 209 is that I can see nothing in the scheme of the Act which requires, as a matter of
implication, that the Secretary of State for Transport shall not be entitled, when making a road closure order, to have
regard to and take into account the directly adverse effect his order would have on all those presently entitled to the
rights being extinguished by the order. In my view, he is entitled to, and should, take into account those matters when
exercising his discretion on a road closure application under section 209 .”
(emphasis added)
49. In summary, it was decided in Vasiliou that:(i) The Secretary of State cannot make an order under section 247 or confirm an order under section 257 unless
satisfied that a planning permission exists (or under sections 253 or 257(1A) will be granted) for development and
that it is necessary to authorise the stopping up (or diversion) of the public right of way by the order so as to enable
that development to take place in accordance with that permission (see also language to the same effect in section
259(1A)(b) );
(ii) But even if the Secretary of State is so satisfied, he is not obliged to confirm the order; he has a discretion as to
whether to confirm the order and therefore may refuse to do so;
(iii) In the exercise of that discretion the Secretary of State is obliged to take into account any significant
disadvantages or losses flowing directly from the stopping up order which have been raised, either for the public
generally or for those individuals whose actionable rights of access would be extinguished by the order. In such a
case the Secretary of State must also take into account any countervailing advantages to the public or those
individuals, along with the planning benefits of, and the degree of importance attaching to, the development. He
must then decide whether any such disadvantages or losses are of such significance or seriousness that he should
refuse to make the order.
(iv) The confirmation procedure for the stopping up order does not provide an opportunity to re-open the merits of
the planning authority’s decision to grant planning permission, or the degree of importance in planning terms to the
development going ahead according to that decision.
As a form of shorthand it is convenient to refer to the test in (i) above as a “necessity” test and the test in (iii) above as a
“merits” test.
50. Vasiliou decided that, although the satisfaction of the necessity test is a pre-requisite to the exercise of the power
under to make (under section 257 ) and to confirm (under section 259 ) an order, where there are relevant objections
engaging the merits test, the satisfaction of that further test is also a pre-requisite for the order to be made and confirmed
(or for an order to be made under sections 247 and 252 ). However, Vasiliou did not decide, as Mr Buley suggested, that
where both of those tests are engaged, the decision-maker must treat the necessity test as an initial hurdle to be satisfied
once and for all before the merits test may lawfully be considered, or that there is no overlap in the application of these two
tests. Likewise, the language of TCPA 1990 does not lend any support to his suggestion.
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51. There are a number of other matters which were not decided in Vasiliou . In that case, unlike the present one, there
was no issue as to whether the necessity test was satisfied and so the Court of Appeal did not have to consider how that test
may, or may not, be satisfied. In Vasiliou the stopping up order was necessary to enable the development to be carried out
physically. Although Grampian and K C Holdings had already been decided (see further paragraph 55 below), the Court of
Appeal did not need to consider, and made no observations upon, the relationship between a Grampian condition and the
necessity test in sections 247 or 257 or indeed the merits test where that arises. It does not appear that these issues have
been considered in any subsequent authority. Vasiliou does not provide any support for the contention that, as a matter of
law, the necessity test cannot be satisfied where a Grampian condition provides for the restriction on development to be
lifted in the event of a decision not to confirm the order.
52. Returning to the language of section 257(1) , a local planning authority has a discretionary power to authorise by order
the stopping up of a public right of way where it is necessary to do so to enable development to be carried out in
accordance with a planning permission . Thus, the necessity test is concerned with whether such an order is necessary for
that purpose. Furthermore, the terms of the planning permission, including its conditions and the drawings determining
how the development authorised is allowed to be carried out are relevant to the application of the necessity test. Mr
Buley’s submissions effectively disregarded the words “in accordance with a planning permission” and treated the
question posed by the necessity test as simply being whether the order is necessary to enable the “relevant development”
(as he put it) to go ahead. But effect must be given to the words I have emphasised in section 257(1) . They are not
surplusage and cannot be ignored.
53. The language used by Parliament in section 257(1) for the purpose of enabling, or facilitating, the carrying out of
development, strongly suggests that the word “necessary” does not mean “essential” or “indispensable”, but instead means
“required in the circumstances of the case.” Those circumstances must include the relevant terms of the planning
permission (see by analogy the power of compulsory purchase in section 226 and the case law referred to in paragraph 36
above).
54. During the course of argument Mr Buley and Mr Jonathan Easton (who appeared for the Interested Party) both
submitted that the stopping up and diversion of the footpath across the railway line could have been achieved under
sections 118A and 119A of the Highways Act 1980 . I understand that to be disputed by NR. However, this is not a matter
which the Court needs to resolve, because both Mr Buley and Mr Easton accepted that this would not result in the Order
failing the necessity test in Vasiliou . I agree. Their stance tacitly and rightly accepts the principle set out in paragraph 54
above. The necessity test does not require an order under section 257 (or section 247 ) to be indispensable or essential.
Grampian conditions and the use of sections 247 and 257
55. It is well-established that an order under sections 247 or 257 may be made, not only where a planning permission
allows development to be physically carried out on the route of an existing footpath, but also where the only necessity for a
stopping-up order arises from a condition in a planning permission which restricts the whole or some part of the
development authorised unless and until that stopping up is first authorised by order and is then carried out (see, for
example, Grampian (1984) 47 P&CR 633 ; K C Holdings (Rhyl) v Secretary of State for Wales [1990] JPL 353 ). In such
cases it is the language by which the Grampian restriction is expressed that satisfies the necessity test under sections 247 or
257 . The order is necessary so that the development may be carried out “in accordance with [the] planning permission,”
or, in other words, so as to overcome that negative restriction. As Lord Keith held in Grampian at page 637 (substituting
references for the corresponding provisions in TCPA 1990 ):”In the circumstances, it would have been not only not unreasonable but highly appropriate to grant planning
permission subject to the condition that the development was not to proceed unless and until the closure had been
brought about. In any event, it is impossible to view a condition of that nature as unreasonable and not within the
scope of section [70(1)] of the Act if regard is had to the provisions of section [247] . Subsection (1) provides: “The
Secretary of State may by order authorise the stopping up or diversion of any highway if he is satisfied that it is
necessary to do so in order to enable development to be carried out in accordance with planning permission granted
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under Part III of this Act, or to be carried out by a government department.
A situation where planning permission has been granted subject to a condition that the development is not to proceed
until a particular highway has been closed is plainly one situation within the contemplation of this enactment , though
no doubt there are others. The stopping up of the highway would very obviously be necessary in order to enable the
development to be carried out. So it is reasonable to infer that precisely the type of condition which is in issue in this
appeal was envisaged by the legislature when enacting section [70(1)] . As it happens, the first respondents have
themselves power, under section 12 of the Roads (Scotland) Act 1970 , to promote an order for the closure of
Wellington Road. But that is an accident, though it may perhaps make the case an a fortiori one. Section [247] is
entirely general and is apt to favour strongly the reasonableness of negative conditions relating to the closure of
highways in all appropriate cases. “
(emphasis added)
56. Mr Buley stated on behalf of the Defendant that he accepts that this passage remains a correct statement of the law.
This is important because it recognises that where the need for a stopping up order is based upon a Grampian condition,
this is because of the terms of the permission and not merely the existence of the permission. The phrase “existence of a
planning permission” used by Nicholls LJ in Vasiliou (see paragraph 47 above) was understandable in the context of that
case, where self-evidently the development could not physically proceed unless the stopping up of the highway was
authorised by the order. But that phrase cannot be taken to be an exhaustive description of the circumstances in which the
necessity test, as expressed in the language of sections 247(1) and 257(1) , is satisfied. In the case of a Grampian condition
relating to the stopping up of a highway it is not the mere existence of the permission which satisfies the necessity test, but
the terms of that particular condition. Hence, the correct construction of the condition, an objective question of law, is
necessary for the necessity test to be applied correctly.
57. It is also important because the following passage in paragraph 7.11 of DEFRA Circular 1/09 (”Rights of Way”) has
given the contrary impression to some readers:”Authorities have on occasion granted planning permission on the condition that an order to stop-up or divert a right
of way is obtained before the development commences. The view is taken that such a condition is unnecessary in that
it duplicates the separate statutory procedure that exists for diverting or stopping-up the right of way, and would
require the developer to do something outside his or her control.”
Indeed, this passage was relied upon by objectors in the present case as indicating that an authority is unable to found a
section 257 order upon a Grampian condition. That, of course, would fly in the face of the decision of the House of Lords
in the Grampian case itself. In a separate note Mr Buley explains that this was not how the circular was intended to be read
or should be read. He says that the only purpose of the passage was to discourage, as a matter of policy, the imposition of
Grampian conditions in circumstances where an alternative power to section 257 of TCPA 1990 is available. Given that
the imposition of such conditions is a planning function, it is relevant to ask whether the appropriate Minister for these
purposes, the Secretary of State for Communities and Local Government, has published any policy to the same effect. It
does not appear that he has done so (see the National Planning Policy Framework and the Planning Practice Guidance).
58. In any event, paragraph 7.11 is confused in that it suggests that a Grampian condition is unnecessary because:(i) it duplicates the separate statutory procedure for diverting or stopping up a right of way; and
(ii) would require the developer to do something outside his control.
Point (ii) is incorrect; it ignores the rationale for the imposition of negative Grampian conditions. Such conditions restrict
the carrying out of development authorised by a planning permission unless a specified act takes place, but without
imposing a positive obligation on the developer to carry out that act. As for point (i), I do not see how it can be said that a
Grampian condition duplicates the procedures in sections 247 and 257 , or for that matter under sections 118A and 119A
of the Highways Act 1980 or other stopping up powers. A restriction upon the timing or phasing of the carrying out of
development (for example, to address highway safety issues) plainly does not involve any duplication of a stopping up
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procedure. It simply involves a prohibition on the carrying out of certain development unless and until a defined right of
way is stopped up. It is plain from the principles stated in Vasiliou that the imposition of a Grampian condition does not
predetermine whether a section 257 order (or a stopping up order under any other power) should be made or confirmed.
Fortunately, Mr Buley has been instructed that the circular is under review, which will provide an opportunity for
paragraph 7.11 to be reconsidered and any confusion which it currently causes to be removed.
Principles upon which a quashing order may be granted
59. The principles upon which the Court may be asked to intervene in a challenge under section 288 of TCPA 1990 have
been summarised by Lindblom J (as he then was) in Bloor Homes East Midlands Ltd v Secretary of State for Communities
and Local Government [2014] EWHC 754 (Admin) . It is common ground that essentially the same principles apply in this
application for judicial review of the Inspector’s decision not to confirm the Order (see eg. (E) v Secretary of State for the
Home Department [2004] QB 1044 at paras. 41-42).
The Flaws in the Decision Letter
60. This was a case where the Defendant decided to hold a public inquiry because objections had been made to the Order
regarding disadvantages to the public flowing from the proposed stopping up and diversion of the footpath. During the
hearing the Court was shown a selection of the objections the clear effect of which was to require the merits test in
Vasiliou to be applied, as well as the necessity test.

61. Mr Buley and Mr Easton accepted, rightly in my view, that condition 13 of the permission 14/0594 was sufficient to
satisfy the necessity test in Vasiliou for a stopping up order made under section 257 . The condition prevented part of the
development authorised by the permission, namely that part of the 142 houses which exceeded the “Grampian limit” or cap
of 32 houses (i.e. 110 houses), from being built unless that order was made and confirmed. Accordingly, the decision on
whether the order should be confirmed, and hence the cap lifted, would also depend upon the application of the merits test
in Vasiliou . If the order was not confirmed the cap would remain. Condition 13 in the 2015 permission did not provide for
any alternative outcome. The developer would only be able to overcome the restriction to 32 houses by making a fresh
section 73 application to delete or amend the Grampian restriction in condition 13.

62. As Mr McNally explained in his witness statement on behalf of SHL, the objects of the application which resulted in
the amended version of condition 13 in permission 15/1097 were firstly, to increase the Grampian restriction from 32 to 64
houses and secondly, to set out what would happen if the Order should not be confirmed, so as to obviate the need to make
a fresh application under section 73 in that event. That second purpose was the rationale for the addition of exception (ii).
It is common ground that condition 13 in permission 15/1097 down to the end of exception (i) has the same legal effect for
the purposes of section 257 as condition 13 of permission 14/0594, and therefore it satisfies the necessity test in Vasiliou .
The Defendant (and latterly SHL as well) says that it is merely because exception (ii) has been added to condition 13 in
permission 15/1097, so as to deal with the alternative scenario where the Secretary of State refuses to confirm the stopping
up order, that the necessity test was not satisfied and so the Order before the Secretary of State fell outside the power
conferred by section 257 and was incapable of being confirmed.

63. This outcome would render the amended condition 13 in permission 15/1097 effectively defunct. No matter what
number the draftsman inserted into that condition, whether 64 houses or any number between 1 and 141, the Grampian
restraint would have no real teeth at all. EDC might just as well have deleted condition 13, although plainly that was not a
position which it was prepared to accept. In my judgment, the correct approach is to seek to give effect to condition 13,
rather than no effect, in so far as its language permits and subject to any construction being compatible with section 257
and the decision in Vasiliou .
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64. Mr Buley suggested that the Inspector’s conclusion did not render condition 13 defunct because it may be satisfied by
the use of alternative powers, such as sections 118A and 119A of the Highways Act 1980 , which do not require the
necessity test in Vasiliou to be met. But, with respect, that argument is misconceived because condition 13 in permission
15/1097 is only satisfied if a stopping up order is first made ”by the LPA” and then confirmed or not confirmed. This
reference to the local planning authority restricts this Grampian condition (unlike the one imposed in permission 14/0594)
to orders made by a local planning authority under planning legislation, that is section 257 . EDC is the relevant local
planning authority but it is not a highway authority, and so would have been unable to exercise the powers conferred by
sections 118A and 119A . Those powers are conferred on the County Council as highway authority, but that council is not
a local planning authority for the purposes of the development to which condition 13 relates. There is nothing surprising
about this reading of the condition, given that (i) permission 15/1097 was applied for and granted after the Order under
section 257 had already been made by EDC and (ii) the object was to provide a mechanism for determining whether the
development of the residual 78 houses should continue to be inhibited if that order should not be confirmed because of the
objections which it had previously attracted.

65. Furthermore, Mr Buley’s argument overlooks the basis upon which the Inspector refused to confirm the Order. In
paragraph 22 of his decision letter (which follows on from the second sentence of paragraph 21) he concluded that
condition 13 of 15/1097 “permits the whole development of 142 houses to be built, irrespective of whether the Order is or
is not confirmed” (my emphasis). Therefore, the Inspector reached his decision on the basis that (a) condition 13 of
15/1097 refers to a stopping up order under section 257 of TCPA 1990 and not under any other power and (b) the
Grampian restraint was ineffective. The construction advanced by Mr Buley would necessarily involve re-writing this
dispositive part of the decision letter, which is impermissible.

66. In any event, the Inspector’s conclusion about the effect of condition 13 involved a clear misinterpretation of
permission 15/1097 and its relationship with the power in section 257 . The language used in the condition simply provides
for what is authorised, and in one scenario required, according to the outcome of the decision on whether the Order should
be confirmed. But it does not purport to render the Order incapable of confirmation. So much is plain from exception (i).
The Inspector erred in law by concluding that the necessity test was not, or could not, be satisfied. Given that this was the
sole basis for his refusal to confirm the Order, this error of law is sufficient to require the decision to be quashed and
reconsidered.

67. Condition 13 begins by imposing a restriction on building more than 64 houses. Accordingly, the 2016 permission
upon which the Inspector found that SHL was relying prohibits it from building the residual 78 houses unless either
exception (i) or exception (ii) is satisfied. Exception (i) essentially replicates the Grampian mechanism in condition 13 of
permission 14/0594 for overcoming the restriction (save that in the 2016 permission only a stopping up order under section
257 of TCPA 1990 may qualify for this purpose). Consequently, the same analysis applies to exception (i) as to condition
13 of 14/0594. First, exception (i) satisfies the necessity test in Vasiliou . Second, exception (i) cannot be satisfied, and the
restriction to 64 houses lifted, unless the merits test is also satisfied.

68. One of the flaws in the Inspector’s interpretation, and the Defendant’s argument, is that it involves reading exception
(ii) in isolation from exception (i), in effect as a freestanding provision. It is not. Exception (ii) refers to the consideration
by the Secretary of State of “a lawfully made stopping up order as aforementioned in point (i) “ (my emphasis). That
language makes it perfectly plain that exception (ii) is coupled together with exception (i) and is to be read consistently
with it. Both exceptions envisage that the embargo on carrying out the residual part of the development necessitates the
making and consideration of a stopping up order under section 257 to divert the footpath in the manner described. The
prohibition on the carrying out of the residual part of the development makes the stopping up order necessary. Thus, the
necessity test in Vasiliou is satisfied in both cases. Both exceptions (i) and (ii) then go on to deal with the effect of the
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decision as to whether the section 257 order should be confirmed. This involves the application of the merits test in
Vasiliou . The two exceptions differ in that exception (i) deals with the situation where the merits test is satisfied and the
order is confirmed, whereas exception (ii) deals with the situation where the merits test is not satisfied and the section 257
order is not confirmed. Consistent with that straightforward and natural meaning of condition 13 in the 2016 permission,
exception (ii) refers to the Secretary of State’s “consideration” of the order. Thus, an essential difference between the two
exceptions is that they address opposite sides of the same coin, the outcome of applying the merits test in Vasiliou , in
accordance with the clear objective of the developer in making, and EDC in granting, the section 73 application. The other
key difference is that where the order is confirmed, exception (i) in condition 13 also prohibits the occupation of the
residual 78 houses until the order comes into force and the diverted footpath route is made available for use .
69. It therefore follows that there were three fatal flaws in paragraphs 22 to 24 of the decision letter:(i) The Inspector’s interpretation fails to give any effect to exception (i) at all. He failed to recognise that it is a
Grampian restriction which not only satisfies the necessity test under section 257 , but in this case also engages the
merits test, and imposes the further protection that the diversion must be brought into effect before the residual 78
homes may be occupied. Of course, if the stopping up order passes the merits test it follows that the confirmation
of the order is still necessary (and its subsequent implementation) to enable the entire development to proceed.
Both the necessity test and the merits test are considered alongside each other.
(ii) Reading condition 13 in 15/1097 as a whole, the Grampian restraint on carrying out the residual development
continues to make the stopping up order necessary until at least the outcome of the merits test is known, and either
exception (i) or exception (ii) can be applied. If the merits test is not satisfied, the order cannot be confirmed for
that reason and at that point, but not before, the order ceases to be necessary to enable the residual development to
be carried out in accordance with the permission . Thus, under both exceptions (i) and (ii) the necessity test and the
merits test are considered alongside each other.
(iii) Condition 13 does not allow the whole scheme to be carried out on the basis that there is no need for the
decision-maker to consider the merits test at all, because the stopping up order under section 257 fails the necessity
test in Vasiliou in any event. The draftsman did not manage to create a legally effective exception (i) which
satisfies the necessity test in Vasiliou only to negate his efforts by the mere addition of exception (ii). The
Inspector’s construction of condition 13 begs the very question which it was designed to test, namely whether the
stopping up order would be confirmed after applying the merits test as well as the necessity test. Condition 13
cannot sensibly be interpreted as meaning that the stopping up order was not necessary at all or under any
circumstances, or that the whole development could be carried out irrespective of whether the Order was confirmed
or not.
Because of this misinterpretation of the condition and its legal relationship with the use of the power in section 257 , the
Inspector brought the inquiry abruptly to a halt and, as is common ground, did not embark upon any hearing or
determination of the merits test in Vasiliou as, in my judgment, he ought to have done.
70. Mr Buley submitted that reliance cannot be placed upon a planning condition so as to override the language used in
section 257 or the proper application of that provision in accordance with the decision in Vasiliou . I agree, but I reject his
submission that the correct construction of condition 13 in 15/1097 set out above conflicts with that principle and is
therefore defective. It does not follow from the mere possibility that the stopping up order may not be confirmed when the
merits test comes to be applied under exception (ii), that the order fails the necessity test from the outset. That simply begs
the question on what basis the order may or may not be confirmed. As with exception (i) that decision effectively hinges
on the application of the merits test. To read exception (ii) properly in this way does not involve any rewriting of section
257(1) or departure from Vasiliou , any more than in the case of exception (i), or indeed condition 13 in the 2015
permission. Under exception (ii) the prohibition on carrying out the residual part of the development remains in force, and
the stopping up order is necessary to overcome that prohibition and enable that development to proceed, unless and until it
is decided that the arguments against the proposed stopping up and diversion outweigh those in favour (including the
importance of that development). This analysis is entirely consistent with sections 257 and 259 , which empower the
making and confirmation of an order which is necessary to enable development to be carried out in accordance with the
relevant permission , whether the conditions of that permission include a simple form of Grampian restriction as in the
case of exception (i), or go on to lift that restriction in the event of the order not being confirmed, as in exception (ii).
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71. This issue may also be tested in the following way. Suppose that a planning permission is granted for a development,
subject to a condition in the same form as condition 13 in 15/1097, and a section 257 order is then made which did not
attract any objections at all. As Vasiliou makes plain, there would be no need for the merits test to be applied. In that
instance the necessity test would be satisfied and the inclusion of exception (ii) in condition 13 would not take the order
outside the ambit of section 257 . It could be confirmed by the local planning authority under section 259 . If on the other
hand the section 257 order did attract objections and it became necessary to apply the merits test to see whether the order
should or should not be confirmed, there is nothing in the legislation or Vasiliou which alters that analysis or renders the
condition defective.

72. For completeness, I would add that the quashing of the Inspector’s decision is not dependent upon construing
condition 13 of 15/1097 as referring solely to an order under section 257 (see paragraphs 64-65 above). Even if, contrary to
my view, that condition also embraces stopping up orders made under other powers and so the Inspector’s decision did not
render the condition nugatory, his decision must still be quashed. First, it is common ground that the availability of those
other powers would not cause the Order to fail the necessity test in Vasiliou (see paragraphs 53-54 above). Second,
irrespective of whether an order was made under section 257 or under alternative powers, condition 13 required a decision
to be taken on whether or not that order should be confirmed before the Grampian restraint could be lifted. That would
involve a decision being made on the merits of the order (eg. the effects of the stopping up and diversion). Third, for the
reasons already given above, where the order is made under section 257 , it would still be wrong in law to say that the
possibility of that order failing to pass the merits test made the order unnecessary to enable the development to proceed in
accordance with the planning permission, applying the language used in section 257(1) of TCPA 1990 .

73. For these reasons, the decision dated 4 January 2017 must be quashed, and the issue of whether the Order should be
confirmed must be re-determined by a different Inspector.

Other Grounds of Challenge
74. In Ground 4 the Claimant complains that the Inspector acted unfairly or in breach of the rules of natural justice, by not
allowing the parties at the inquiry to deal with the merits of the Order. Mr Lopez accepted that this is not in fact a
free-standing ground of challenge. Given the conclusions I have already reached that the Inspector misinterpreted
condition 13 in the 2016 permission and erred in law by concluding that the Order fell outwith section 257 and was
therefore incapable of being confirmed, it follows that he ought to have allowed the cases of the various parties on the
merits of the Order to be heard and then proceeded to apply both tests in Vasiliou . It is not so much a matter of the
Inspector having acted unfairly. Instead, because of the errors already identified he failed to take into account
considerations which he was obliged to take into account applying Vasiliou .

75. I do not see any merit in the other grounds. The arguments advanced in support are confused and ultimately
misconceived. They need only be dealt with shortly.

76. Under Ground 1 the Claimant sought to argue that where a stopping up order is made on the basis of permission A,
the necessity test in Vasiliou can only be applied by reference to that permission, and the subsequent grant of permission B
is irrelevant to the application of that test. The contention is utterly hopeless. Mr Lopez accepted that there is nothing in the
language of the 1990 Act which could support the restriction which he sought to place on the consideration of orders made
under section 257 . To take one practical example, a planning permission might be granted subject to a Grampian condition
which, taken in isolation, would justify the making of a stopping up order under section 257 . But if a second permission
were to be granted without any Grampian condition and the landowner entered into a section 106 obligation running with
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the land not to carry out any development under the first permission, the basis for satisfying the necessity test would have
been wholly removed. Mr Lopez accepted that he could not advance any legal justification for treating the second
permission in such a case as irrelevant to the lawful operation of section 257 . Indeed, during the first day of the hearing he
expressly abandoned Ground 1. At the beginning of the second day he sought to resurrect the point, not because he had any
legal argument to advance which could justify this volte face , but simply because his client wished that course to be
followed. Given that it had become clear that the point was not properly arguable, that was inappropriate and not a proper
use of the Court’s resources.

77. Ground 2 sought to challenge the factual findings and inferences drawn by the Inspector when he concluded that by
the time of the inquiry SHL was relying upon and implementing the 2016 permission (15/1097) rather than the 2015
permission (14/0594). Mr Lopez accepted that he had to show that the Inspector had acted irrationally in this regard. As
Sullivan J pointed out in Newsmith , that is a particularly difficult hurdle for a claimant to meet. The lengthy submissions
on this aspect failed to come anywhere near demonstrating irrationality. I have a good deal of sympathy for Mr Buley’s
submission that, on the material shown to the Court, it could have been irrational for the Inspector to have come to the
opposite conclusion. In my judgment, it would certainly have been surprising, to say the least.

78. The second aspect of Ground 2 was set out in paragraph 67(iii) of the Claimant’s skeleton. The Claimant criticises
paragraph 19 of the decision letter in which the Inspector said that “the developer cannot mix and match between
permissions as one of the purposes of granting permission is to provide certainty as to what will be built and where it will
be built.”

79. It is submitted that this amounted to a self mis-direction to the effect that, as a matter of law, the 2015 planning
permission could not have been relied upon by the developer, or had effectively been abandoned. The argument is
hopeless. The context in which the Inspector wrote this passage was his discussion as to what the developer needed to do
in order to build out the whole length of the alternative footpath in accordance with the drawing Rev V. He would need to
make a further application under section 73 to substitute Rev V for the drawing Rev U approved by the 2016 permission
15/1097. He went no further than that.

80. Under Ground 3 the Claimant seeks to argue that the Inspector failed to consider, as a freestanding issue, the need for
the footpath to be stopped up and diverted because of the consequences of carrying out the development of 142 houses on
the application site. That argument flies in the face of the language used in section 257 and the decision of the Court of
Appeal in Vasiliou .

Conclusion
81. The decision must be quashed, but solely for the reasons set out in paragraphs 60 - 73 above (drawing upon the
preceding analysis of the legislation and case law). To that extent only, the claim for judicial review succeeds. I reject the
other grounds of challenge raised by NR.
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Lord Justice Lindblom:
Introduction
1. Did a planning condition prevent a stopping-up order being confirmed by the Secretary of State for Environment, Food
and Rural Affairs under section 259 of the Town and Country Planning Act 1990 because it contemplated the development
going ahead even if the order was not confirmed? That is the basic question in this appeal.

2. With permission granted by Lewison L.J. on 3 November 2017, the appellant, the Secretary of State, appeals against
the order of Holgate J., dated 8 September 2017, upholding a claim for judicial review by the respondent, Network Rail
Infrastructure Ltd., in which it challenged an inspector's decision, in a decision letter dated 4 January 2017, refusing to confirm
the Eden District Council Public Path Stopping Up Order (No. 1) 2015 Cross Croft, Appleby (footpath 303028) ("the Order").
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3. The Order had been made by Eden District Council, the local planning authority, on 22 April 2015. In making the Order
the council had stated itself to be satisfied that it was necessary to stop up the footpath to enable development to be carried
out in accordance with a planning permission it had granted for the construction of 142 dwellings on land adjacent to Cross
Croft in Appleby. The site of the development lies to the south-west of the Settle to Carlisle railway line, a short distance to
the south of Appleby station. The developer, and applicant for planning permission, is Story Homes Ltd..

4. The relevant planning permission, granted on 9 March 2016, was subject to a condition – condition 13 – restricting
development to no more than 64 specified dwellings unless the circumstances in either of two "exceptions" should occur.
The first "exception" was that a stopping-up order – diverting the footpath, stopping it up to prevent access to a railway
crossing, and re-routing it to the north-east – had been made and confirmed. The second was that the Secretary of State did
not confirm the Order.

5. Objections were made to the Order. An inquiry was duly held, on 29 November 2016. On a preliminary issue, the
inspector concluded that condition 13 permitted the whole development to be carried out, regardless of whether the Order
was confirmed, and therefore that it could not be necessary to divert the footpath to enable development to be carried out.

6. Holgate J. quashed the inspector's decision, on the basis that the inspector had misunderstood the true relationship between
condition 13 and the provisions in sections 257 and 259 of the 1990 Act and had failed to address the questions he was
obliged to consider under those provisions.

The issue in the appeal
7. The main issue in the appeal is whether, contrary to the judge's conclusion, the inspector's decision was a lawful exercise
of his statutory power under section 259 of the 1990 Act, because condition 13, properly construed, negated the requirement
that the confirmation of the Order was "necessary … in order to enable the development to be carried out … in accordance
with the permission".

8. In its respondent's notice, Network Rail contends, first, that the inspector acted in breach of natural justice and unfairly
in reaching his decision solely on the preliminary issue, without hearing the evidence on railway safety; and secondly, that
he ought to have considered the case for confirmation on its merits, and that his decision was irrational. Those issues, as the
parties agree, hang on the outcome of the main issue in the appeal.

The statutory powers
9. Section 257 of the 1990 Act provides:
"(1) Subject to section 259 , a competent authority may by order authorise the stopping up or diversion of any footpath
… if they are satisfied that it is necessary to do so in order to enable development to be carried out –
(a) in accordance with planning permission granted under Part III …
…
(1A) Subject to section 259 , a competent authority may by order authorise the stopping up or diversion of any footpath
… if they are satisfied that –
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(a) an application for planning permission in respect of development has been made under Part [III] , and
(b) if the application were granted it would be necessary to authorise the stopping up or diversion in order to enable
the development to be carried out.
(2) An order under this section may, if the competent authority are satisfied that it should do so, provide –
(a) for the creation of an alternative highway for use as a replacement for the one authorised by the order to be stopped
up or diverted, or for the improvement of an existing highway for such use;
…
…
(4) In this section "competent authority" means –
(a) in the case of development authorised by a planning permission, the local planning authority who granted the
permission …
…".

10. Section 259 provides:
"(1) An order made under section 257 … shall not take effect unless confirmed by the appropriate national authority
or unless confirmed, as an unopposed order, by the authority who made it.
(1A) An order under section 257(1A) may not be confirmed unless the appropriate national authority or (as the case
may be) the authority is satisfied –
(a) that planning permission in respect of the development has been granted, and
(b) it is necessary to authorise the stopping up or diversion in order to enable the development to be carried out in
accordance with the permission.
(2) The appropriate national authority shall not confirm any order under section 257(1) … unless satisfied as to every
matter as to which the authority making the order are required under section 257 … to be satisfied."
…
(5) The appropriate national authority, for the purposes of this section, is –
(a) in relation to England, the Secretary of State …
…".

11. Powers for the stopping-up and diversion of highways are also contained in Part VIII of the Highways Act 1980 . Sections
118A and 119A of the 1980 Act provide, respectively, for the stopping-up and diversion of footpaths crossing railways.
Section 119A provides for the making of a "rail crossing diversion order" by a council "where it appears to a council expedient
in the interests of the safety of members of the public using it or likely to use it that a footpath … in their area which crosses a
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railway, otherwise than by tunnel or bridge, should be diverted …" (subsection (1)). The Secretary of State must not confirm
a rail crossing diversion order, and a council must not confirm such an order as an unopposed order, unless satisfied that it is
"expedient to do so having regard to all the circumstances", including "(a) whether it is reasonably practicable to make the
crossing safe for use by the public …" (subsection (4)).

12. In the light of relevant authority, it was agreed before us that the provisions of sections 257 and 259 of the 1990 Act,
under which the Secretary of State has a discretion to confirm or not to confirm a lawfully made stopping-up order, oblige
him to decide whether the stopping-up or diversion is necessary to enable the development to proceed and whether, on its
merits, the order should be confirmed, an exercise that will involve a consideration of the public interest in the order being
confirmed or not. Holgate J. referred to these two questions as, respectively, the "necessity test" and the "merits test" (in
paragraph 49 of his judgment).

13. It was also common ground, and I accept, that the requirement of "necessity" for the making and confirmation of an
order under sections 257 and 259 may be satisfied by the existence of either a physical or a legal obstacle to the development
proceeding. A physical obstacle would be, for example, some practical impediment to the development proceeding – typically,
a footpath running across a development site that would make it impossible for the proposed development to be carried
out without its being stopped-up or diverted. A legal obstacle could be a "Grampian", or negative, condition preventing the
development being carried out, in whole or in part, until an order stopping-up or diverting a footpath had been made and
confirmed, and the footpath had then been stopped-up or diverted (see the speech of Lord Keith of Kinkel in Grampian
Regional Council v City of Aberdeen District Council (1984) 47 P. & C.R. 633 , at p.637).

14. In Vasiliou v Secretary of State for Transport (1991) 61 P. & C.R. 507 , a case concerning the scope and operation of
the provisions then in section 209 and 215 of the Town and Country Planning Act 1971 , Nicholls L.J., as he then was,
observed (on p.510) that "when determining which matters may properly be taken into account on an application for planning
permission or an application for an order stopping up a highway, it is important to have in mind the different functions of a
planning permission and of a stopping up order". As he said (on p.512):
"These sections confer a discretionary power on the Minister. He cannot make the order unless he is satisfied that this
is necessary in order to enable the development in question to proceed. But even when he is satisfied that the order is
necessary for this purpose he retains a discretion; he may still refuse to make an order. …".

15. Nicholls L.J. rejected the concept that there was "no overlap between matters which can properly be considered by the
planning authority on the one hand and those which can properly be considered by the Secretary of State for Transport on
the other hand" (p.514). He went on to say (on p.515) that "[a] pre-requisite to an order being made … is the existence of a
planning permission for the development in question", that "the … power to make a closure order arises only where the local
planning authority, or the Secretary of State for the Environment, has determined that there is no sound planning objection
to the proposed development", and it is on this basis that the Secretary of State for Transport "must determine whether the
disadvantages and losses, if any, flowing directly from a closure order are of such significance that he ought to refuse to
make the closure order". The weighing of disadvantages and losses, "either (a) to members of the public generally or (b)
to the persons whose properties adjoin the highway being stopped up …" is "a matter for his judgment". As Nicholls L.J.
emphasized (ibid.):
"… In reaching his decision he will, of course, also take into account any advantages under heads (a) or (b) flowing
directly from a closure order: for example, the new road layout may have highway safety advantages."
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16. The thrust of those observations was reflected in the Government's advice, under the heading "The making of an order",
in paragraph 7.15 of Rights of Way Circular 1/09 issued by the Department for Environment, Food and Rural Affairs in
October 2009:
"7.15 The local planning authority should not question the merits of planning permission when considering whether
to make or confirm an order, but nor should they make an order purely on the grounds that planning permission has
been granted. That planning permission has been granted does not mean that the public right of way will therefore
automatically be diverted or stopped up. Having granted planning permission for a development affecting a right of
way however, an authority must have good reasons to justify a decision either not to make or not to confirm an order.
The disadvantages or loss likely to arise as a result of the stopping up or diversion of the way to members of the
public generally or to persons whose properties adjoin or are near the existing highway should be weighed against the
advantages of the proposed order."

Condition 13
17. The factual background was described by Holgate J. (in paragraphs 14 to 19 of his judgment). He referred to the series
of planning permissions granted for the proposed development. I need not repeat the full narrative here.

18. In response to consultation on Story Homes' proposed development, representations were made by Network Rail, and
others, raising concerns about the possibility that the increased use of the existing railway crossing would make accidents more
likely. Those concerns led the council, when granting planning permission, to impose conditions in "Grampian" – or negative
– form, to restrict the implementation of the development until a footpath diversion order had been made and confirmed.

19. On 30 July 2013 the council granted planning permission (on application no.11/0989). Condition 14 on that planning
permission stated:
"14) No development hereby approved shall take place beyond plots 1-22 and 133-142 [32 plots] until a footpath
diversion order has been made and confirmed. The order shall incorporate the diversion of the [existing] footpath
adjacent to the cemetery, the stopping up of it to prevent any access to the Carlisle-Settle public railway crossing from
the site (including the erection of signage and fencing prohibiting such access) and re-routing of the footpath to the
north east of the site that can in principle afford connectivity to Drawbriggs Lane. The footpath shall be fully completed,
including lighting, and made available prior to the occupancy of plots 23-132.
Reason – In the interests of procedural correctness. To support Local Transport Plan Policy LD5, LD7 and LD8 and Structure
Plan Policies T25, T27 and L53."

20. On 13 March 2014 the council granted planning permission on an application under section 73 of the 1990 Act (application
no.13/0969), for the variation of a single condition, condition 2, on the permission granted on 30 July 2013. On 13 May 2015
the council granted planning permission on an application under section 73 (application no.14/0594) for the variation of the
permission granted on 13 March 2014, and the removal of three conditions, one of which was condition 14. Condition 13 on
this permission was in the same terms as the previous condition 14, but the reason given for its imposition was different:
"…
Reason – To ensure that the proposed development does not have an unacceptable impact on highway safety. To support
Local Transport Plan Policy LD5, LD7 and LD8, Structure Plan Policies T25, T27 and L53 and Eden Core Strategy
Policies CS5 and CS18 and the NPPF."
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21. On 9 March 2016 the council granted planning permission on a further application under section 73 (application
no.15/1097) for a variation to condition 13 on the permission granted on 13 May 2015. Condition 13 now stated:
"13) No development hereby approved shall take place beyond plots 1-22, 49-53, 87-95, 73-74, 98-113 and 133-142
[64 plots] unless any of the following exceptions occur:
i) A footpath diversion and stopping up order that incorporates the diversion of the existing footpath adjacent to the
cemetery, the stopping up of it to prevent any access to the Carlisle-Settle public railway crossing [from the] site
(including the erection of signage and fencing prohibiting such access) and re-routing of the footpath to the north east
of the site that can in principle afford connectivity to Drawbriggs Lane, [has] been made and confirmed by the LPA
or the Secretary of State, or
ii) the Secretary of State, upon consideration of a lawfully made stopping up order as aforementioned in point i) does
not confirm the order;
Upon any confirmed diversion and stopping up order coming into force, the new footpath route shall be fully completed
including lighting and made available prior to the occupation of units 39-48 and 126-132 [17 plots].
Reason – To overcome adjacent public highway safety conflict. To support Local Transport Plan Policy LD5, LD7 and
LD8, Structure Plan Policies T25, T27 and L53 and Eden Core Strategy Policies CS5 and CS18 and the NPPF."

The Order
22. The Order stated that it was made by the council under section 257 of the 1990 Act because the council was "satisfied
that it is necessary to stop up the footpath to which this Order relates in order to enable development to be carried out in
accordance with planning permission granted under Part III of [the 1990 Act] by [the council] namely: Planning Permission
numbers 11/0989 and 14/0594 for the erection of 142 dwellings … at land off Cross Croft/Back Lane, Appleby". It provided
for the stopping-up of the existing footpath and the creation of a replacement footpath, whose route was described in Part 2
, "Description of site of alternative footpath". The "Plan" attached to the Order showed the "Existing Route to be StoppedUp", including the existing railway crossing, and the "Alternative Route to be Provided", which would run along the eastern
boundary of the development site to a bridge across the railway.

The inspector's decision
23. At the inquiry into the Order, the inspector invited submissions on the preliminary issue raised by objectors: whether,
given the terms of condition 13 on the planning permission of 9 March 2016, the Order was legally incapable of being
confirmed, because "[the] effect of the "exception" described in ii) of condition 13… being that closure of the path across
the railway is not necessary to enable the development [to] be carried out; [and] consequently, the order does not meet the
statutory criteria of section 257 of the 1990 Act and could not be confirmed" (paragraph 9 of the decision letter). He decided
that preliminary issue without hearing any evidence. He found that the development being carried out was that for which
planning permission had been granted on 9 March 2016 (paragraph 12). He concluded that the Order had been "validly
made" (paragraph 16), and that "… the Order has to be considered in the light of the current permission being implemented
and the conditions which govern that development" (paragraph 18).

24. He determined the preliminary issue in this way (in paragraphs 20 to 23):
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"20. The test to be applied under section 257 of the 1990 Act is whether it is necessary to divert the footpath at issue
in order to allow development to take place in accordance with the planning permission granted. The development
permitted under 15/1097 is in progress but has not been completed. The diversion of the path is not necessary to allow
the physical construction of houses on the site to be carried out as the majority of the path at issue is outwith the boundary
of the development.
21. If it is not necessary to allow physical construction to take place on site, the question arises therefore as to whether
it is necessary to divert the path in order to satisfy condition 13 of 15/1097? Reading the condition, it would appear not;
the second part of the condition would permit the full development of the site if the order was not confirmed.
22. In contrast to condition 13 attached to 14/0594 which would have prevented the development of more than 32 houses
if the Order was not confirmed, condition 13 of 15/1097 permits the whole development of 142 houses to be carried out
irrespective of whether the Order is or is not confirmed. If the full development of the site can be carried out without
the Order being confirmed, it cannot be necessary to divert the footpath in order for development to be carried out.
23. I concur with the objectors that, in the light of the terms of the condition attached to the planning permission being
implemented the Order fails the statutory test for confirmation."
His "Conclusion", therefore, was that "as the diversion of the footpath is not necessary to allow development to take place, the
Order should not be confirmed" (paragraph 24), and his "Formal decision" was that he did "not confirm the Order" (paragraph
25).

The judgment of Holgate J.
25. Holgate J. observed (in paragraph 50 of his judgment) that in Vasiliou the Court of Appeal did not decide that "… the
decision-maker must treat the necessity test as an initial hurdle to be satisfied once and for all before the merits test may
lawfully be considered, or that there is no overlap in the application of these two tests", and "… the language of [the 1990
Act] does not lend any support to [this] suggestion"; and (in paragraph 51) that Vasiliou "does not provide any support for
the contention that, as a matter of law, the necessity test cannot be satisfied where a ["Grampian"] condition provides for
the restriction on development to be lifted in the event of a decision not to confirm the order". The word "necessary" in
section 257(1) of the 1990 Act, he said, "does not mean "essential" or "indispensable", but instead means "required in the
circumstances of the case" …" (paragraph 53).

26. The judge described the argument accepted by the inspector as rendering condition 13 "effectively defunct". In his view,
the "correct approach" was "to seek to give effect to condition 13, rather than no effect, in so far as its language permits and
subject to any construction being compatible with section 257 and the decision in [ Vasiliou ]" (paragraph 63). The inspector
had misinterpreted the condition and its relationship with the power in section 257 . The language used in it "simply provides
for what is authorised, and in one scenario required, according to the outcome of the decision on whether the Order should
be confirmed", but "it does not purport to render the Order incapable of confirmation". This much was "plain from exception
(i)" (paragraph 66). That "exception", said the judge, "satisfies the necessity test in [ Vasiliou ]", and "cannot be satisfied, and
the restriction to 64 houses lifted, unless the merits test is also satisfied" (paragraph 67).

27. The crucial part of Holgate J.'s reasoning is in paragraph 68 of his judgment, where he said:
"68. One of the flaws in the Inspector's interpretation, and the [Secretary of State's] argument, is that it involves reading
exception (ii) [in condition 13] in isolation from exception (i), in effect as a freestanding provision. It is not. Exception
(ii) refers to the consideration by the Secretary of State of "a lawfully made stopping up order as aforementioned in
point (i) " (my emphasis). That language makes it perfectly plain that exception (ii) is coupled together with exception
(i) and is to be read consistently with it. Both exceptions envisage that the embargo on carrying out the residual part
of the development necessitates the making and consideration of a stopping up order under section 257 to divert the
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footpath in the manner described. The prohibition on the carrying out of the residual part of the development makes the
stopping up order necessary. Thus, the necessity test in [ Vasiliou ] is satisfied in both cases. Both exceptions (i) and (ii)
then go on to deal with the effect of the decision as to whether the section 257 order should be confirmed. This involves
the application of the merits test in [ Vasiliou ]. The two exceptions differ in that exception (i) deals with the situation
where the merits test is satisfied and the order is confirmed, whereas exception (ii) deals with the situation where the
merits test is not satisfied and the section 257 order is not confirmed. Consistent with that straightforward and natural
meaning of condition 13 in the 2016 permission, exception (ii) refers to the Secretary of State's "consideration" of the
order. Thus, an essential difference between the two exceptions is that they address opposite sides of the same coin, the
outcome of applying the merits test in [ Vasiliou ], in accordance with the clear objective of the developer in making, and
EDC in granting, the section 73 application. The other key difference is that where the order is confirmed, exception (i)
in condition 13 also prohibits the occupation of the residual 78 houses until the order comes into force and the diverted
footpath route is made available for use ."

28. The judge therefore identified (in paragraph 69) "three fatal flaws" in paragraphs 22 to 24 of the inspector's decision
letter. The three flaws were these:
"69. …
(i) The Inspector's interpretation [of condition 13] fails to give any effect to exception (i) at all. He failed to recognise that
it is a ["Grampian"] restriction which not only satisfies the necessity test under section 257 , but in this case also engages
the merits test, and imposes the further protection that the diversion must be brought into effect before the residual …
homes may be occupied. Of course, if the stopping up order passes the merits test it follows that the confirmation of
the order is still necessary (and its subsequent implementation) to enable the entire development to proceed. Both the
necessity test and the merits test are considered alongside each other.
(ii) Reading condition 13 in 15/1097 as a whole, the ["Grampian"] restraint on carrying out the residual development
continues to make the stopping up order necessary until at least the outcome of the merits test is known, and either
exception (i) or exception (ii) can be applied. If the merits test is not satisfied, the order cannot be confirmed for that
reason and at that point, but not before, the order ceases to be necessary to enable the residual development to be carried
out in accordance with the permission. Thus, under both exceptions (i) and (ii) the necessity test and the merits test are
considered alongside each other.
(iii) Condition 13 does not allow the whole scheme to be carried out on the basis that there is no need for the decisionmaker to consider the merits test at all, because the stopping up order under section 257 fails the necessity test in [
Vasiliou ] in any event. The draftsman did not manage to create a legally effective exception (i) which satisfies the
necessity test in [ Vasiliou ] only to negate his efforts by the mere addition of exception (ii). The Inspector's construction
of condition 13 begs the very question which it was designed to test, namely whether the stopping up order would be
confirmed after applying the merits test as well as the necessity test. Condition 13 cannot sensibly be interpreted as
meaning that the stopping up order was not necessary at all or under any circumstances, or that the whole development
could be carried out irrespective of whether the Order was confirmed or not."
Because of his "misinterpretation of the condition and its legal relationship with the use of the power in section 257 ", the
inspector had "brought the inquiry abruptly to a halt and … did not embark upon any hearing or determination of the merits
test in [ Vasiliou ] as … he ought to have done".

29. Under "exception" ii), said the judge (in paragraph 70), the "prohibition on carrying out the residual part of the
development remains in force, and the stopping up order is necessary to overcome that prohibition and enable that
development to proceed, unless and until it is decided that the arguments against the proposed stopping up and diversion
outweigh those in favour (including the importance of that development)". In his view, this analysis was "entirely consistent
with sections 257 and 259 , which empower the making and confirmation of an order which is necessary to enable
development to be carried out in accordance with the relevant permission , whether the conditions of that permission include
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a simple form of ["Grampian"] restriction as in the case of exception (i), or go on to lift that restriction in the event of the
order not being confirmed, as in exception (ii)".

Was the inspector's decision unlawful?
30. For the Secretary of State, Mr Tim Buley submitted that the judge's analysis was wrong. The inspector's conclusions in
paragraphs 20 to 23 of his decision letter were correct, and his decision not to confirm the Order lawful. In this case, Mr Buley
submitted, the only relevant potential obstacle to the progress of the development was condition 13 on the planning permission
granted on 9 March 2016. If, under that condition, the development would be able to proceed without the stopping-up and
diversion of the footpath, the tests for confirmation could not be met. The critical question for the inspector, therefore, was
what would happen if, as "exception" ii) in condition 13 envisages, he refused to confirm the Order – with the consequence
that the footpath would not be diverted. As the answer to this question was that his refusal to confirm the Order would not
prevent the development from proceeding in accordance with the planning permission, including condition 13, he could only
conclude that the requirements for confirmation were not satisfied. Condition 13 did not stand in the way of the development
being carried out, in full, if the Order was not confirmed. Inevitably, therefore, the "necessity test" in section 259 was never
going to be met – no matter when it came to be applied. The inspector was bound to refuse to confirm the Order, regardless
of any view he might have taken of its substantive merits had he gone on to consider them. This being so, no purpose would
have been served by his hearing the parties' evidence at the inquiry. He made no error of law in deciding as he did.

31. Mr Buley also contended that the more appropriate statutory procedure in this case was the procedure for a rail crossing
diversion order under section 119A of the 1980 Act, whose provisions are tailored for the diversion of footpaths crossing
railway lines. If that procedure had been used here, he submitted, the difficulty that has arisen over the interaction between
condition 13 and sections 257 and 259 of the 1990 Act would have been avoided.

32. Mr Juan Lopez, for Network Rail, supported Holgate J.'s reasoning and conclusions. The judge's understanding of
the word "necessary" in section 257(1) as meaning "required in the circumstances of the case" was, he submitted, correct.
Condition 13, properly understood, looked to the Secretary of State to apply both the "necessity test" and the "merits test",
and enabled him to conclude that it was appropriate on the merits and consequently necessary for the diversion of the footpath
to be authorized and completed before the whole development could proceed "in accordance with the [planning] permission",
and to decide, therefore, that the Order must be confirmed – as provided for in "exception" i). Otherwise, the condition would
be otiose. In exercising his statutory discretion, the inspector could not lawfully avoid grappling with the considerations for
and against the Order being confirmed, including the potential disadvantage and inconvenience to the public if the footpath
were diverted, balanced against Network Rail's concerns on railway safety. He had to decide whether the public interest in
the Order being confirmed was outweighed by the public interest in its not being confirmed.

33. As to Mr Buley's suggestion that the appropriate procedure here would have been under section 119A of the 1980 Act,
Mr Lopez submitted that condition 13 did not provide for that procedure, but for a "footpath and stopping up order" under
sections 257 and 259 of the 1990 Act to be made by the council and confirmed, or not confirmed, in that statutory process.
In any event, he submitted, whether or not the section 119A procedure might have been appropriate here, there was nothing
inappropriate in the council having proceeded as it did.

34. As Mr Lopez accepted, the respondent's notice adds nothing significant to his main argument. If that argument is right,
it follows that the inspector wrongly refrained from considering the evidence before him, and, in doing so, he would have
been acting in breach of natural justice and unfairly, and unreasonably in the "Wednesbury" sense. If, on the other hand,
his approach was correct, there would have been no need for him to consider the evidence, no breach of natural justice or
unfairness, and no "Wednesbury" unreasonableness.

© 2021 Thomson Reuters.

9

R. (on the application of Network Rail Infrastructure Ltd) v..., 2018 WL 04567180...

35. I cannot accept the argument advanced by Mr Buley. In my view the judge's analysis was, in substance, correct.

36. The logic of Mr Buley's submissions is basically this. The so-called "necessity test" is, as he put it, the "threshold question"
to be considered when a confirmation decision is being made under section 259 , and the so-called "merits test" the "second
question" – though, he submitted, the "necessity test" must be satisfied at the end of the process, and throughout, rather than
merely treated as a preliminary step before consideration of the "merits test". Either way, however, condition 13 on the March
2016 planning permission renders the consideration of a lawfully made stopping-up order on its merits a pointless exercise,
because it expressly allows for the development to proceed even if the order is not confirmed. A "Grampian" condition framed
in this way contains an insurmountable barrier to confirmation, for the "necessity test" is never going to be met.

37. The difficulty with this argument, in my view, is that it involves a misinterpretation of condition 13 and a misunderstanding
of its relationship with the provisions of sections 257 and 259 .

38. The principles relevant to the interpretation of planning conditions are well established. In Fawcett Properties Ltd. v
Buckinghamshire County Council [1961] A.C. 636 , Lord Denning said (on p.678) said it was "the daily task of the courts to
resolve ambiguities of language and to choose between them; and to construe words so as to avoid absurdities or to put up
with them", adding that "this applies to conditions in planning permissions as well as to other documents".

39. That observation of Lord Denning was cited in Trump International Golf Club Scotland Ltd. v Scottish Ministers [2016]
1 W.L.R. 85 , both by Lord Hodge (in paragraph 27 of his judgment) and by Lord Carnwath (in paragraphs 58 and 66 of his).
Lord Hodge referred to R. v Ashford Borough Council, ex parte Shepway District Council [1999] P.L.C.R. 12 and Carter
Commercial Developments Ltd. v Secretary of State for Transport, Local Government and the Regions [2003] J.P.L. 1048
, and went on to say this (at paragraph 34):
"34. When the court is concerned with the interpretation of words in a condition in a public document such as a [consent
under section 36 of the Electricity Act 1989 ], it asks itself what a reasonable reader would understand the words to mean
when reading the condition in the context of the other conditions and of the consent as a whole. This is an objective
exercise in which the court will have regard to the natural and ordinary meaning of the relevant words, the overall purpose
of the consent, any other conditions which cast light on the purpose of the relevant words, and common sense. …."
Lord Carnwath, agreeing with Lord Hodge, said (at paragraph 66):
"66. … I do not think it is right to regard the process of interpreting a planning permission as differing materially from
that appropriate to other legal documents. As has been seen, that was how it was regarded by Lord Denning in the
Fawcett case …. Any such document of course must be interpreted in its particular legal and factual context. … There
are good reasons for a relatively cautious approach, for example in the well established rules limiting the categories of
documents which may be used in interpreting a planning permission …."

40. It seems consistent with those statements of basic principle that, when one is construing a condition imposed by a local
planning authority on a grant of planning permission, one should avoid, if one can, a construction that defeats the obvious
purpose of the condition, and seek to give it the effect it was plainly meant to have. Otherwise, not only will the condition be
deprived of its intended effect as a restriction or control on the grant, but the authority's decision to approve the development
may itself be cast into doubt.
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41. Condition 13 does not, in my opinion, allow for any dispute as to its purpose and intended effect.

42. The condition is in typical "Grampian" form. Its point and purpose are evident both in its own terms and in the "Reason"
for its imposition. It partly restricts the progress – both construction and occupation – of the development permitted by
making it depend on events yet to occur through a further statutory process – the process for the making and confirmation
of a "footpath diversion and stopping up order", and on a decision being made, one way or the other, in the course of that
process. And the "Reason" for the condition explains why: "[to] overcome adjacent public highway safety conflict", and to
support the policies of the Local Transport Plan and of the development plan to which it refers.

43. The intended effect of the condition is also quite clear. The condition does nothing to prevent the 64 specified plots being
developed in accordance with the planning permission before the further statutory process, under sections 257 and 259 of the
1990 Act, is undertaken, andsubject to compliance with the other conditions imposed – none of which are relevant here. But
it does prevent any further development beyond those 64 plots unless one of the two specified "exceptions" has occurred.
The use of the word "exceptions" here may be thought slightly odd. But the meaning is perfectly clear. The two "exceptions"
are the two alternative outcomes to the performance of the statutory process for the making and confirmation of a stoppingup order whose content is defined in "exception" i). The condition makes it impossible for the 65th and remaining plots to
be developed until one or other of those two outcomes has occurred at the end of that statutory process, in a decision by the
council or the Secretary of State to confirm or not to confirm the Order. And "[upon] any confirmed diversion and stopping
up order coming into force", it also precludes the occupation of the 17 further specified "units" – namely "units 39-48 and
126-132" – until the diversion of the footpath has been put into effect and the new route made available for use.

44. Essential to understanding how condition 13 regulates the carrying-out of the development is to recognize that it contains
not merely one "Grampian" restriction, but two. These two controls operate together, in sequence. Both entail the performance
of the statutory process under sections 257 and 259 . The first "Grampian" restriction applies to the construction of dwellings
on the 78 plots beyond the 64 specified in the condition. None of those "units" can be built until the statutory process has
been fully performed and its result is known. Under the restriction on construction the development of those particular "units"
must await the outcome of the statutory process – either the confirmation or the non-confirmation of the "footpath diversion
and stopping up order". The second and additional "Grampian" restriction is different. It bites on the occupation of the 17
specified "units". And it depends upon the outcome of the statutory process – that is, whether the stopping-up order has been
confirmed – "exception" i) – or not – "exception" ii). Under this restriction – the "other key difference" to which the judge
referred – the occupation of all 142 dwellings for which the planning permission was granted is only possible in the stipulated
circumstances. The restriction cannot work unless the statutory process is performed. And it is engaged if, but only if, the
outcome of the process is that the order has been confirmed. If the order is not confirmed, the limitation on the particular
"units" in the development that may be occupied is not activated. But if the order is confirmed and comes into force, it is. In
that event, the development may only be fully occupied when the "new footpath route" has been completed and is capable
of being used by members of the public, including those who will live in the new dwellings on the site. Under this second
"Grampian" restriction, therefore, there are two distinctly different consequences according to the two possible outcomes
of the statutory process.

45. All of this emerges on a straightforward reading of the condition. Nothing has to be implied, nor is there any need to
look at extraneous documents or material.

46. That "exceptions" i) and ii) require the statutory process under sections 257 and 259 to be performed in full is, I think,
clear. Compliance with both of the two "Grampian" restrictions in the condition can only be achieved when that has been
done. As the judge observed (in paragraph 68 of his judgment), both exceptions envisage that the embargo on carrying out the
residual part of the development necessitates the making and consideration of a stopping-up order. Because this prohibition
on the carrying out of the residual part of the development makes the stopping-up order necessary, the "necessity test" is,
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as he said, "satisfied in both cases". As he also said, both "exceptions" deal with the effect of the decision as to whether the
Order should be confirmed, and "[this] involves the application of the merits test" (ibid.). If the "merits test" is satisfied, the
confirmation of the Order, under "exception" i) is still necessary to enable the entire development to proceed. If, however, the
"merits test" is not satisfied, the Order cannot be confirmed for that reason, and at that point, but not before, it ceases to be
necessary to enable the residual development to be carried out in accordance with the permission. Thus, for both exceptions,
the two tests are, as the judge put it, "considered alongside each other" (paragraph 69). Which of the two "exceptions" applies,
and which of the alternative consequences of those two "exceptions" arises, will only become apparent once the process is
complete and a decision has been made.

47. "Exception" ii) refers to the "consideration" of the stopping-up order referred to in "exception" i), once lawfully made.
Either alternative will be, and can only be, the result of that "consideration". Whether it is "necessary" to authorize the
stopping-up or diversion of the footpath "in order to enable the development to be carried out in accordance with [the]
planning permission" depends on the outcome of a substantive consideration of the stopping-up order itself on its merits,
including, in particular, the implications for public safety – whether, in the balance of all relevant considerations, the need
"[to] overcome adjacent public highway safety conflict" should prevail. It will become "necessary" to authorize the Order, in
that statutory sense, if the decision-maker, having considered the order on its merits, concludes that it ought to be confirmed.

48. There is no basis for taking the concept of "consideration" in condition 13 to mean anything less than a complete
assessment of the need for the Order to be confirmed, in accordance with the statutory scheme. In that assessment, as the
judge recognized, the "necessity test" and the "merits test" are applied in conjunction with each other. The parameters for it
are firmly set by the condition itself. Under the condition, the opportunity to assess the cases for and against the confirmation
of an order incorporating the defined stopping-up and re-routing of the existing footpath is given to the decision-maker in
the statutory process, in this instance an inspector appointed by the Secretary of State, before the development can proceed
beyond the 64 specified plots. The inspector must make his decision at that stage, having in mind the "Grampian" restrictions
on construction and occupation provided in the condition. In the light of those restrictions, he must consider whether the
development should be permitted to progress further without a confirmed order in place, given the increase in use of the
existing "Carlisle-Settle public railway crossing" that would be likely to come about if it did. In deciding whether or not
the Order ought to be confirmed, he must ultimately judge for himself whether in all the circumstances it is "necessary" to
authorize the stopping-up and diversion of the footpath to enable the development of 142 dwellings approved by the planning
permission to proceed subject to the "Grampian" restriction applicable in the event of an order being confirmed and coming
into force – and thus, in that respect, "in accordance with the permission" as the statute provides. If he concludes that this is
"necessary", he confirms the Order. He does so knowing two things: first, that in accordance with the condition, the whole
development can now go forward, but that it will only do so with a confirmed stopping-up order in place; and also, secondly,
that the development can only be occupied in its entirety once "the new footpath route" has been "fully completed". If, on
the other hand, he concludes that it is not "necessary" to authorize the stopping-up, he does not confirm the Order, and
the consequences then are quite different: first, that the development can proceed without a confirmed order in place, and
secondly, that it can also be occupied to its full extent without further restriction under the condition. That, in my view, is
how the "Grampian" restrictions in the condition operate in synergy with the statutory provisions.

49. Understood in this way, the provisions of condition 13 are entirely consistent with, and respect, the statutory scheme for
the making and confirmation of a stopping-up order. They do not pre-empt that process, or dictate its result. They acknowledge
that it involves a determination being made on the confirmation of the Order as a distinct exercise of statutory discretion,
separate from, and in addition to, the determination of an application for planning permission. The scope of that exercise is
not controversial. It was thoroughly considered and explained by this court in Vasiliou (see paragraphs 14 and 15 above). We
do not need to add to that explanation, or venture into any further discussion of the "necessity test" and the "merits test" as
components of the decision-maker's discretionary jurisdiction under section 259 .

50. Under the condition, properly construed, the decision-maker charged with determining whether or not a lawfully made
stopping-up order ought to be confirmed – here the Secretary of State through his inspector – is required to consider the
necessity for the stopping-up or diversion to be authorized, in the manner described, to enable the development to be carried
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out "in accordance with" the planning permission, having had regard to the possible advantages and disadvantages of this
being done. Condition 13 does not break the integrity of that process, or intrude upon it. The condition expressly contemplates
the possibility of the decision-maker confirming the Order, which must involve his being satisfied that it is, in the words of
section 259(1A)(b) , "necessary to authorise the stopping up or diversion in order to enable the development to be carried out
in accordance with the permission". Inherent in the condition, therefore, is the need for that process to be gone through fully,
and the decision-maker's statutory discretion exercised freely in applying both the "merits test" and the "necessity test".

51. The correct analysis here, therefore, is that it is for the decision-maker in the stopping-up order process to decide whether
both tests are met or not. This part of the statutory process is left exclusively where it belongs, with the decision-maker in that
statutory process. It is not predetermined by condition 13. If, having fully applied both the "merits test" and the "necessity
test" in the course of his consideration of the stopping-up order, the decision-maker concludes that the confirmation of the
Order is justified, the condition does not debar him from making that decision. In that event the confirmation of the Order
will have become "necessary" through the operation of condition 13, in accordance with the terms of the condition and the
reason for its imposition, and thus in accordance with the planning permission itself. The potential necessity for the Order to
be confirmed, authorizing the stopping-up or diversion, and the need for that question to be addressed and resolved by the
decision-maker under section 259 , is thus intrinsic to the condition. The condition does not make confirmation unnecessary
simply by spelling out the possible outcomes of the statutory process in which necessity has to be considered.

52. This analysis does not ignore the "necessity test". On the contrary, it gives that test its proper role in the statutory process.
It recognizes that, when he is considering whether the stopping-up order should be confirmed under section 259 , the decisionmaker must apply the "necessity test" himself in the light of his conclusions on the "merits test", and that this is what condition
13 both allows and expects him to do. Under the condition the application of both tests is indispensable, and there are two
possible scenarios – either that they are satisfied or that they are not, each with consequences of its own.

53. For at least three reasons, in my view, the interpretation of condition 13 urged upon us by Mr Buley, and rejected by
the judge, cannot be right.

54. In the first place, it requires one to accept that condition 13 predetermines the outcome of the very statutory process
for which it provides, by detaching the "necessity test" from the "merits test", reading the condition as having, effectively,
forestalled the performance of the decision-maker's task under section 259 , and thus making the outcome an automatic
refusal to confirm the Order. This is to assume that the council misunderstood the statutory process for the confirmation of
a stopping-up order, or that it unintentionally frustrated that process and with it the operation of the "Grampian" restrictions
in the condition by framing the condition to anticipate each of the two possible outcomes the process could have. In effect,
therefore, when determining the application for planning permission as local planning authority, the council would have had
taken upon itself, and performed, the statutory role of decision-maker in that distinct and separate statutory process. It would
have decided, before that statutory process had even begun, that it was not "necessary" to authorize the stopping-up and
diversion of the footpath to which the condition refers, and therefore that the Order should not be confirmed.

55. Secondly, simply as a matter of construction, this understanding of condition 13 does not work. It overlooks the fact that
the condition provides expressly for a stopping-up order being made, for the possibility of that order being confirmed, and
for the particular consequences of that decision, which it would have had no need to do if the Order could never be confirmed
in any event. This introduces into the condition a contradiction that Mr Buley's argument cannot avoid and does not explain.

56. Thirdly, therefore, a consequence of Mr Buley's interpretation of condition 13 is that the condition becomes self-defeating,
and the statutory process in sections 257 and 259 of the 1990 Act ineffective. As the judge recognized, it reads the condition as
negating the "consideration of a lawfully made stopping up order" to which it refers, whereby the decision-maker establishes
for himself, on the evidence before him, whether it is "necessary to authorise the stopping up or diversion in order to enable
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the development to be carried out in accordance with the permission". On Mr Buley's construction of the condition, this
would always be a futile endeavour – because the condition does not impede all 142 dwellings being built whether or not a
stopping-up order is confirmed. So, it is said, the "necessity test" will invariably be failed. The "consideration" of the Order
would then be short-circuited, with the unavoidable result that confirmation is refused, however strong the case for it may
be on the merits. The condition would be rendered redundant – in the judge's words "effectively defunct" – and therefore
unreasonable too. In effect, the council would have set up the statutory process to fail. And in doing so it would have nullified
the "Grampian" restrictions it had imposed to control the carrying-out of the development under the planning permission.
This is not merely an unattractive conclusion, but also, in my view, mistaken.

57. It seems to me, therefore, that the judge was right to conclude as he did. The inspector's approach was in error, and
his decision unlawful.

58. That is enough to dispose of the appeal. So there is no need to consider the submissions Mr Lopez based on the
respondent's notice.

59. Finally, I should add this. Mr Buley may have been right to submit that in the circumstances here a more appropriate
means of achieving the diversion of the footpath would have been the procedure for a "rail crossing diversion order" in section
119A of the Highways Act 1980 . But this does not mean that the council was wrong to provide as it did in condition 13 for
the process under sections 257 and 259 of the 1990 Act.

Conclusion
60. I would therefore dismiss the appeal, and uphold the judge's order.

Lord Justice Flaux
61. Although I see the force of Lewison LJ's contrary views, I agree with Lindblom LJ that the appeal should be dismissed
for the reasons he gives in his judgment. I find the three reasons he gives at [54]-[56], as to why the appellant's construction
of condition 13 cannot be correct, particularly compelling.

Lord Justice Lewison
62. I have read the judgment of Lindblom LJ in draft, and I agree with much of what he says. Specifically:
i) I agree that the correct approach to the interpretation of planning permissions is as set out by the Supreme Court in
Trump .
ii) I agree that, in accordance with normal principles of interpretation, one should try to validate a provision if possible;
and that an interpretation should not defeat the purpose of the provision, unless no other interpretation is possible.
iii) I agree that the purpose of condition 13 was to overcome the council's concerns about highway safety.
iv) I agree that the council envisaged that there would be a full consideration of both the necessity and the merits of
a stopping up order.
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63. The overall purpose of condition 13 seems to me to have been to leave the ultimate question whether the highway should
be stopped up to the Secretary of State.

64. But the question for me is: did the council exercise the appropriate statutory power in making the stopping up order under
section 257 , which then required confirmation under section 259 ? The planning authority cannot by means of a condition
confer on the Secretary of State a statutory jurisdiction that he does not have. Whether section 257 was the appropriate
statutory power seems to me to be a question of construction of the statute ; not a question of construction of the condition . On
that question I respectfully disagree with Lindblom and Flaux LJJ. Since I am in the minority, I will state my reasons shortly.

65. Mr Buley did not suggest that under section 259 the "necessity test" was a prior ("threshold") or overriding test to which
the "merits test" was secondary and subordinate. As I understood his submission it was that the necessity test must be satisfied
at some stage, whether it is considered before, after, or in conjunction with the merits test. That that is so is, in my judgment,
plain both from the words of the section and also from Vassiliou : (see per Nicholls LJ at 512). Indeed, the necessity test
is the only test for which sections 257 and 259 explicitly provide. The merits test arises only because the sections do not
compel stopping up merely because it is necessary to enable development to go ahead. So I agree with Mr Buley that the
necessity test must be satisfied at some stage.

66. It seems to me that Mr Buley's submission can be tested in this way. Suppose that on consideration of the merits, an
inspector decided that the council's concerns about highway safety were misplaced. He would refuse to confirm the order.
But in that event the development could go ahead. There would have turned out to be no necessity for the stopping up order
to be made. Suppose that, on the merits, an inspector decided that although the council's concerns about highway safety
were justified, there were so many countervailing considerations that the order should not be confirmed. In that event the
development could also go ahead. So again it would have turned out that there was no necessity for the stopping up order.
Suppose, on the contrary, that the inspector decided that on the merits it would be desirable for the highway to be stopped up
and re-routed. What is it in those circumstances that makes it necessary for that to be done in order to allow the development
to proceed? I cannot see anything. We have seen that in the previous two hypothetical scenarios refusal of confirmation did
not prevent the development. Nor would it in the third. Accordingly, I agree with Mr Buley that the logical conundrum is
inescapable. Whichever way the inspector decides the merits test it is never necessary to stop up the highway under section
259 in order for the development to proceed. That being so, there is no point in his embarking on that exercise.

67. However, I must stress that I do not consider that this conclusion would invalidate either the condition or the grant of
planning permission. Condition 13 does not tie itself to the exercise of any particular statutory power to stop up highways.
As Lindblom LJ has said, section 119A contains a specific power to divert a footpath crossing a railway. That section does
not contain the necessity test that is inherent in section 259 . So what has gone wrong is not the imposition of condition 13, or
the way in which it is expressed, but the statutory method chosen by the council to attempt to implement it. That is a purely
procedural question. The council can still obtain its objective of leaving the decision to the Secretary of State. It simply needs
to choose a different route by which to bring the matter to his attention.

68. I would have allowed the appeal.

Crown copyright

© 2021 Thomson Reuters.

15

Scottish Widows Plc v Cherwell DC, 2013 WL 6536582 (2013)

Scottish Widows plc, Scottish Widows Unit Funds Ltd, Aegon
UK Property Fund Ltd v Cherwell District Council v LXP RP
(Banbury) Ltd, Prodrive Holdings Ltd, Prodrive Motorsport Ltd,
Hundred Percent Properties Ltd, Mr David Richards
No Substantial Judicial Treatment
Court
Queen's Bench Division (Administrative Court)
Judgment Date
17 December 2013

Case No: CO/2572/2013
CO/2675/2013
High Court of Justice Queen's Bench Division Administrative Court
[2013] EWHC 3968 (Admin), 2013 WL 6536582
Before: The Honourable Mr Justice Burnett
Date: Tuesday 17th December 2013

Representation
Jeremy Cahill QC and James Corbet Burcher (instructed by Dundas and Wilson LLP ) for the First and Second Claimants.
Paul Tucker QC and Anthony Gill (instructed by Nabarro LLP ) for the Third Claimant.
James Findlay QC and Hugh Flanagan (instructed by Cherwell District Council ) for the Defendant.
Christopher Katkowski QC and Graeme Keen (instructed by Marrons Solicitors) for the First Interested Party.
Judgment
The Hon Mr Justice Burnett:
1. On 18 December 2012 the defendant, Cherwell District Council, granted planning permission to the first interested party
(“LXB Properties”) for the redevelopment of a site known as “Banbury Gateway”. Existing buildings were to be demolished
and a retail park built to include flagship stores for Marks & Spencer and Next, together with smaller shops and three
associated restaurants and cafes. The site is immediately adjacent to the M40 at its Banbury junction. The site is currently
occupied by the Prodrive group of companies (“Prodrive”) but it is too small for their needs. They have contracted to buy
another larger site in Banbury, known as the Hella Site, and have obtained planning permission to build new premises. They
are doing so with a view to a substantial expansion of their activities, with increased employment for local people. LXB
Properties own both sites. The two developments are commercially linked. Subject to the grant of planning permission on
the Gateway site, Prodrive are obliged to give vacant possession and purchase the alternative site. Prodrive have consistently
explained that they need more space for expansion and would like to achieve it in Banbury where many of their current
employees live. The redevelopment of the existing (Gateway) site is essential for financial reasons to enable the construction
of new premises at the alternative site.

2. These two claims for judicial review are brought by the Scottish Widows plc group (“Scottish Widows”) and Aegon
UK Property Fund Limited (“Aegon”). Scottish Widows are the long leaseholder of the Castle Quay Shopping Centre in
Banbury. Their entirely legitimate commercial concern is that business may be sucked away from the town centre should the
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development of Banbury Gateway go ahead. Aegon owns the Banbury Cross Retail Park on the northern edge of Banbury
town centre and have similar legitimate commercial concerns.

3. These claims come before me as rolled-up applications for permission to apply for judicial review pursuant to the order
of Hickinbottom J of 29 May 2013. The grounds advanced collectively by the claimants may be summarised in this way:
i) The Council failed to understand and apply the ‘sequential test’ and the possibility of ‘disaggregating’ the development
by recognising that aspects of it could be accommodated in the town centre, in accordance with PPS4 and the National
Planning Policy Framework [“NPPF”];
ii) The Council's conclusion that the development would not damage the vitality and viability of Banbury town centre
was incorrect and not open to it on the evidence available;
iii) The summary reasons given for the grant of planning permission were inadequate as regards both (i) and (ii);
iv) The Council failed to secure section 106 agreements which obliged Marks & Spencer to maintain their town centre
store for at least five years after opening one at Banbury Gateway, and Prodrive to maintain their operation at the Hella
site for an unspecified period. This was unlawful because:
a) The Council's planning committee based its decision to grant planning permission on the basis that such agreements
would be executed (delegating authority to the Chairman and officials); and
b) The only proper conclusion was that such agreements were ‘necessary’ and it was therefore Wednesbury
unreasonable not to insist upon them.

4. I grant permission, but for reasons which follow the claims will be dismissed.

5. Whilst a very substantial volume of factual material was placed before the court the surrounding facts can be summarised
relatively briefly to enable the legal contentions to be understood. LXB Properties well recognised that it was necessary to
deal with the sequential test, disaggregation and the impact of their proposed development upon Banbury town centre as part
of their application. To that end they instructed White Young Green (“WYG”) to provide their expert opinion on all material
planning issues. The Council instructed CBRE to review the work undertaken by WYG and advise on the same issues.
Scottish Widows instructed Turleys and Aegon instructed Savills. WYG concluded that the sequential test was satisfied, that
disaggregation was not feasible and that the impact on Banbury town centre was not such as to put the proposal in conflict with
applicable planning policy. To a greater or lesser extent CBRE, Turleys and Savill disagreed with the conclusions reached
by WYG.

6. The Planning Committee met to consider the application on 22 March 2012. A detailed and comprehensive report was
prepared by Jane Dunkin on behalf of the Council's Head of Public Protection and Development Management [“HPPDM”]. It
is accepted by all parties that the report was an impressive piece of work that set out the competing views of the experts. The
conclusions of CBRE were summarised. Their overall conclusion was that the sequential test was not satisfied and that whilst
the impact on the town centre “may not be significant”, the proposed development would jeopardise investment in two town
sites (Bolton Road and Canalside). The report noted that either of these points “would justify refusal of the application” (paras
3.17 and 3.17.1). The report identified a series of “key issues” which included, amongst much else, “Sequential Assessment
and Retail Impact”.

7. Section 5.5 of the report dealt with the sequential test and retail impact. It was noted that because the site was an out of
town centre location and not allocated for retail development,
“PPS4 requires the applicant to demonstrate that there are no sequentially available sites that are available, suitable and
viable, and that there would be no significant adverse impacts, in terms of impact on centres and in terms of wider
environmental, economic and regeneration impacts. The applicant has produced a Retail Assessment and an Addendum
to that Assessment to address these matters. They are available to view via the Council's website.”
© 2021 Thomson Reuters.
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8. What then followed was an analysis of the competing views of WYG and CBRE. In summary:
i) WYG considered the availability of Banbury sites as alternatives for some or all the retail floor space proposed
for Banbury Gateway. CBRE initially considered that Bicester and Kidlington should be considered, but accepted the
explanation of WYG why that was inappropriate (subject to disaggregating some of the proposed development) (5.5.3).
ii) WYG argued that a critical mass of development was needed at Banbury Gateway, in other words that by
disaggregating and requiring some of the retail space to be located in the town centre, the development would not be
commercially attractive. CBRE disagreed. They and HPPDM thought there was scope to locate some of the smaller retail
units on sequentially preferable sites. There was a question whether the restaurant units could be located elsewhere, but
CBRE agreed that possibility was not a sound reason to dismiss the whole development. The report noted that “if it is
considered reasonable to disaggregate some of the units … CBRE considers there is a case for widening the search area
to … Bicester and Kidlington.” (5.5.4)
iii) The availability of sequentially available sites was assessed by WYG in the short to medium term, that is three to five
years. The criterion is whether a site is available now or within a reasonable time. They considered that a relatively short
timescale was necessary because of ‘retail leakage’ from Banbury, of which CBRE were unconvinced. WYG thought
there was an urgent need to improve Banbury's overall market share. CBRE disagreed and so concluded that the search
for alternative sites, for the purposes of the sequential test and disaggregation, should encompass a longer timescale
(5.5.5.i and ii).
iv) CBRE thought that the Bolton Road site would be available in the long term and should be not be discounted for the
purposes of this aspect of the application. They agreed with WYG that Bolton Road could not accommodate the whole
development but CBRE considered that some of the retail space could be located within Bolton Road. They concluded
that WYG “had not done enough to render this site unsuitable for consideration” and that Bolton Road was “available,
suitable and viable and as such they are not satisfied that the site is not sequentially preferable, i.e. capable of taking
some of the development proposal at the application site.” HPPDM agreed. Policy EC17 of PPS4 specified that unless
there was compliance with the sequential approach permission should be refused. Both CBRE and the Head of Planning
advised that planning permission should be refused on this ground alone. (5.5.5.iii – vii).
v) They agreed with WYG that the Canalside site was not sequentially available.
vi) If, contrary to the views of CBRE and the HPPDM, the sequential test was satisfied, the Committee would need to
move on to consider the impact of the proposal on the town centre. The report continued
“PPS4 states that if it is considered that the proposed development would have a significant adverse retail impact the
application must be refused. If however it is considered that the impacts would not be significant, the application must
be determined taking account of the positive and negative impacts and any other material considerations.” (5.6.2)
vii) CBRE considered that WYG had not provided sufficient material in support of their conclusion that the impact on
the town centre trade would be “only” 3.4%. They wished to know more about who was likely to take up the smaller
units, eight in number, in the proposed development in addition to Marks & Spencer and Next in the flagship stores.
They accepted that “comparison” shopping trips were likely to be diverted to Banbury from other towns (that is shopping
by going in and out of a number of different shops looking for a particular type of item) and also that the new flagship
stores would be a draw. Nonetheless, CBRE thought that the impact on the town centre had been underestimated. (5.6.3
and 5.6.4)
viii) CBRE agreed that the most significant diversions of trade would come from out of centre locations so there would
be no immediate significant impact upon the overall vitality and viability of the town centre. They were concerned about
the long term future of the Marks & Spencer and Next stores in the town centre. Next had committed to the town centre
until the expiry of its current lease, in 2016 and Marks & Spencer had provided a letter of comfort stating that they would
remain in the town centre. But there was no formal obligation upon either to remain there. CBRE was concerned that
because the flagship store (designed to cover the entire range of Marks & Spencer stock) would include a food hall, that
would discourage trips to the centre of Banbury. (5.6.5)
ix) CBRE and WYG disagreed about the impact of the proposal on future plans to develop the Bolton Road area of
Banbury, because the long term aim is to attract large retail units there, to complement smaller units. CBRE was concerned
about investor confidence in the town centre, particularly if the future of Marks & Spencer and Next was uncertain.
Overall, CBRE considered that there was “a strong possibility that the proposal will hinder the delivery of the scheme
at Bolton Road” (5.6.6)
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x) CBRE stated that no account had been taken of job losses in the town centre, but recognised that the overall impact
of the proposal would be likely to increase employment in Banbury. (5.7)

9. I shall set out Jane Dunkin's conclusion on these aspects of the application for planning permission in full:
“5.5.8 Conclusion on Sequential Assessment and Town Centre Impacts
5.5.8.i The proposed development does not accord with Policy EC17 of PPS4 as WYG has not demonstrated compliance
with the requirements of the sequential approach for the following reasons:
• There is no convincing argument that some of the A1 1 units could not be disaggregated
• Banbury's market share does not need to be urgently improved therefore the Bolton Road site must be considered
as an available site
• The Bolton Road site is sequentially preferable and could accommodate some larger A1 units alongside a
convenience goods retail offer
[HPPDM] agrees with these conclusions and therefore, based on the advice in accordance with Policy EC17, planning
permission should be refused solely on these grounds.
5.5.8.ii Notwithstanding the above conclusions, the proposal would have significant impacts upon the town centre as
set out below:
• Banbury Gateway would exist as a standalone destination due to the presence of A3 2 units and a food hall
therefore discouraging linked trips to the town centre
• Even is M&S and Next agree to retain a presence in the town centre this could only be secured over a short
time period. Their loss would reduce investor confidence in the town centre
• The proposal would hinder the delivery of the Bolton Road site thereby negatively impacting upon planned
investment
[HPPDM] considers that these impacts would be significant and as such the application does not accord with policy
EC16 and PPS4.”

10. Legal agreements under section 106 of the Town and Country Planning Act 1990 were mentioned in various places in
the report. It was envisaged that a section 106 agreement would be needed to secure a substantial contribution towards public
art, transport services and the like. In paragraph 5.18 Jane Dunkin returned to the content of any section 106 agreement:
“As the application is recommended for refusal a s106 agreement is not required. If the recommendation is not accepted
however, an agreement would be needed to secure the highway infrastructure contributions, security CCTV, public art
a shuttle bus, the retention of M&S in the town centre and the retention of Prodrive in Banbury.”

11. In conclusion, Jane Dunkin reiterated that she was not satisfied that the development could not be disaggregated. It was
also her view that the development would have a significant impact on Banbury town centre. Additionally, she considered
that the design and layout was of poor quality. All other matters had been satisfactorily addressed. She brought her thoughts
together in paragraph 5.19.6:
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“For the reasons given the application is considered to be unacceptable in planning terms as it does not demonstrate
compliance with the sequential approach and would have significant impacts upon Banbury Town Centre and planned
investment, furthermore the application is considered to be unacceptable by virtue of its design and layout. However,
members are reminded of the context of the application as set out in para 5.1 of this report which is that Prodrive wish
to move to the Hella site. This is clearly a finely balanced judgement however the recommendation is one of refusal
for the reasons set out below.”
Those draft reasons for refusal clothed these conclusions in the language of planning policies.

12. There was an extensive discussion amongst the members of the Planning Committee before they voted on the proposal.
They also heard from representatives of all the parties now before the court. On behalf of the claimants, both Mr Cahill
QC and Mr Tucker QC developed arguments in their written material, by reference to transcripts of the meeting, which
sought to analyse comments made by various councillors with a view to demonstrating that they individually and collectively
misunderstood the principles applicable to the decision (despite the clarity of the report and underlying documentation). There
was criticism of the observations of some of the councillors regarding the sequential test. That said, the motion eventually
moved upon which the councillors voted was for:
“… approval subject to further conditions delegated to officers in consultation with the Chairman based on a balanced
view that the application meets the requirements of the sequential approach laid out in PPS4…”
The councillor who moved the motion methodically went through both the sequential test and town centre impact in his
observations.

13. The motion was carried by 11 votes to 2, with two abstentions.

14. The planning permission was eventually granted on 18 December 2012. Article 31(1)(a) of the Town and Country
Planning (Development Management Procedures) (England) Order 2010 required Council to give summary reasons for the
grant of planning permission. With effect from 25 June 2013 article 31 was amended so that there is no longer any statutory
obligation to give reasons. These were the summary reasons which accompanied the Notice of Decision:
“The Council, as local planning authority, has determined this application in accordance with the development plan
unless material considerations indicated otherwise. The development represents investment in Banbury which is
considered to be economically important and is acceptable on its planning merits. It would not result in an unacceptable
loss of existing employment land, would protect the vitality and viability of Banbury Town Centre and would not result
in unacceptable transport impact or be a risk to highway safety. The development is considered to be acceptable in terms
of its landscape impact, design and layout and its subsequent impact upon residential, visual and public amenity and
would not result in causing harm to the existing public right of way which crosses the site, public safety, biodiversity,
ecology, trees, air quality or archaeology. Furthermore, the development would not be at risk from land contamination
or significantly contribute to flood risk or climate change. As such the proposal is in accordance with [19] Policies … of
the South East Plan 2009, [14] Policies … of the Cherwell Local Plan and Government guidance contained within the
National Planning Policy Framework. For the reasons given above and having regard to all other matters raised including
third party representations, the Council considers that the application should be approved and planning permission
granted subject to appropriate conditions, set out above.”
The Notice of Decision had recited the details of those conditions and the section 106 agreement. There is no reference in
these summary reasons to PPS4. That is because it had been superseded by NPPF, which was referred to, shortly after the
meeting of the Planning Committee in March 2012.
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15. It has been common ground that such differences as there are between PPS4 and NPPF as regards the sequential test and
disaggregation were immaterial to the question whether planning permission should be granted. But the change of applicable
policy meant that the decision had to return to the Planning Committee for further consideration. On 24 May 2012 the
Planning Committee considered a report from HPPDM inviting members to reconsider a number of decisions which had
been governed by planning statements and guidance recently superseded by NPPF. The recommendation was that the earlier
decision should be affirmed because NPPF did not have a “significant bearing” on what had gone before. However, the
importance of the process was that the report reprised the “key issues” that had arisen in connection with the application
and distilled the effect of the Committee's earlier conclusion. Among the key issues identified were “sequential assessment
and retail impact”. The report noted
“Members accepted the retail sequential and impact tests that were carried out in association with the development and
did not consider that it would have an impact upon existing and planned town centre investment and would encourage
linked trips to the centre via the proposed shuttle bus. Members therefore concluded that the development would not
have an impact upon the vitality and viability of Banbury Town Centre which accords with guidance on ensuring the
vitality of town centres contained within the NPPF.”
HPPDM (to whom delegated authority had been given) advised that it was still appropriate to seek a section 106 agreement
with the developer, to which both Cherwell District Council and Oxfordshire County Council would be party.

16. The Committee re-affirmed its earlier decision, and delegated to HPPDM the drafting of the statutory summary reasons.

Grounds 1 and 2: The Sequential Test/Disaggregation; The Impact Test
17. The claimants did not submit that the only lawful outcome of this application for planning permission was refusal.
However, they submitted that on the material before them the only conclusion which the Planning Committee could come
to on the sequential test was that the applicants, through WYG, had failed to demonstrate that it was met. Additionally,
they submitted that the Council misunderstood or failed to apply the sequential test. In support of that second submission
they pointed to observations made by individual councillors in the course of debate which, it was suggested, show a
misunderstanding of the sequential test.

18. The core submission of the claimants on ground 2, as with ground 1, was that on the material available to them the
only conclusion which the Planning Committee could come to was that there would be significant damage to the vitality and
viability of the town centre were the application for planning permission to be granted.

19. The sequential test was considered by the Supreme Court in Tesco Stores Ltd v Dundee City Council [2012] UKSC 13
. The wider importance of the case is to establish that the interpretation of policy is a matter for the court. The sequential
test may be summarised as requiring that preference should be given to town centre sites, where sites or buildings suitable
for conversion are available, followed by edge-of-centre sites, and only then to out-of-centre sites in locations. Much of the
debate before the Supreme Court centred on what was meant by “suitable” in this context. Lord Reed stated:
“24. I turn then to the question whether the respondents misconstrued the policies in question in the present case. As I
have explained, the appellants' primary contention is that the word “suitable”…[means] “suitable for meeting identified
deficiencies in retail provision in the area”, whereas the respondents proceeded on the basis of the construction placed
upon the word by the Director of City Development, namely “suitable for the development proposed by the applicant”.
I accept, subject to a qualification which I shall shortly explain, that the Director and the respondents proceeded on the
latter basis. Subject to that qualification, it appears to me that they were correct to do so, for the following reasons.
25. First, that interpretation appears to me to be the natural reading of the policies in question. … Read short, Retailing
Policy 4 of the structure plan states that proposals for new or expanded out of centre retail developments will only be
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acceptable where it can be established that a number of criteria are satisfied, the first of which is that “no suitable site
is available” in a sequentially preferable location. Policy 45 of the local plan is expressed in slightly different language,
but it was not suggested that the differences were of any significance in the present context. The natural reading of each
policy is that the word “suitable”, in the first criterion, refers to the suitability of sites for the proposed development:
it is the proposed development which will only be acceptable at an out of centre location if no suitable site is available
more centrally. That first reason for accepting the respondents' interpretation of the policy does not permit of further
elaboration.
26. Secondly, the interpretation favoured by the appellants appears to me to conflate the first and third criteria of the
policies in question. The first criterion concerns the availability of a “suitable” site in a sequentially preferable location.
The third criterion is that the proposal would address a deficiency in shopping provision which cannot be met in a
sequentially preferable location. If “suitable” meant “suitable for meeting identified deficiencies in retail provision”,
as the appellants contend, then there would be no distinction between those two criteria, and no purpose in their both
being included.
27. Thirdly, since it is apparent from the structure and local plans that the policies in question were intended to implement
the guidance given in NPPG 8 in relation to the sequential approach, that guidance forms part of the relevant context
to which regard can be had when interpreting the policies. The material parts of the guidance are set out in para 6
above. They provide further support for the respondents' interpretation of the policies. Paragraph 13 refers to the need
to identify sites which can meet the requirements of developers and retailers, and to the scope for accommodating the
proposed development. Paragraph 14 advises planning authorities to assist the private sector in identifying sites which
could be suitable for the proposed use. Throughout the relevant section of the guidance, the focus is upon the availability
of sites which might accommodate the proposed development and the requirements of the developer, rather than upon
addressing an identified deficiency in shopping provision. The latter is of course also relevant to retailing policy, but it
is not the issue with which the specific question of the suitability of sites is concerned.
28. I said earlier that it was necessary to qualify the statement that the Director and the respondents proceeded, and
were correct to proceed, on the basis that “suitable” meant “suitable for the development proposed by the applicant”.
As paragraph 13 of NPPG 8 makes clear, the application of the sequential approach requires flexibility and realism
from developers and retailers as well as planning authorities. The need for flexibility and realism reflects an inbuilt
difficulty about the sequential approach. On the one hand, the policy could be defeated by developers' and retailers'
taking an inflexible approach to their requirements. On the other hand, as Sedley J remarked in R v Teesside Development
Corporation, Ex p William Morrison Supermarket plc and Redcar and Cleveland BC [1998] JPL 23 , 43, to refuse an
out-of-centre planning consent on the ground that an admittedly smaller site is available within the town centre may be to
take an entirely inappropriate business decision on behalf of the developer. The guidance seeks to address this problem.
It advises that developers and retailers should have regard to the circumstances of the particular town centre when
preparing their proposals, as regards the format, design and scale of the development. As part of such an approach, they
are expected to consider the scope for accommodating the proposed development in a different built form, and where
appropriate adjusting or sub-dividing large proposals, in order that their scale may fit better with existing development
in the town centre. The guidance also advises that planning authorities should be responsive to the needs of retailers.
Where development proposals in out-of-centre locations fall outside the development plan framework, developers are
expected to demonstrate that town centre and edge-of-centre options have been thoroughly assessed. That advice is not
repeated in the structure plan or the local plan, but the same approach must be implicit: otherwise, the policies would
in practice be inoperable.”

20. The claimants' criticism based upon comments made by individual committee members was pressed only sotto voce in
oral argument for two reasons. The first was practical and the second legal. The practical reason was that a number of those
who voted made no observations at all, and others made no observations on this aspect of the application. Others addressed
the matter with obvious understanding of the concept, especially Councillor Mallon, who took a leading part in the debate.

21. The legal reason stemmed from the consistent approach in authority that caution is required when trying to extract from
a general discussion the reasoning of a corporate body; and that what is said in debate does not necessarily reflect the views

© 2021 Thomson Reuters.

7

Scottish Widows Plc v Cherwell DC, 2013 WL 6536582 (2013)

of an individual at the time that he votes R v Poole ex parte Beebee [1991] 2 PLR 27 at 31. The claimant relied upon R v
Exeter City Council Ex parte J.L. Thomas &Co. Ltd [1991] 1 QB 471 at 483 — 484 in support of the proposition that it
is permissible to look at the general tenor of the transcript to detect whether the councillors have misunderstood the policy
they are applying. But one must be cautious of attributing too much significance to the speeches of only a few of the voting
majority –as Simon Brown J (as he then was) said in Exeter City Council echoing R v London County Council [1951] 2 KB
471 per Buckley and Pickford LJJ at 489.

22. The insuperable problem which the claimants have in this case of making anything of the comments made by the
councillors on this ground (and indeed the next) is that the material issue was stated with clarity in the Report and set out
in the experts' reports from WYG and CBRE. Furthermore, there were contributions from professionals at the meeting itself
directed towards the issue. Contrast that with the position that obtained in R (Lanner Parish Council) v Cornwall County
Council [2013] EWCA Civ 1290 , where the report from officials demonstrated a misunderstanding of the relevant policy
which was reflected in the minutes and committee discussion.

23. I am entirely unpersuaded that the Planning Committee misunderstood the sequential test. The question is whether, as
the claimants submitted, the material before the Planning Committee was such that they could not properly be satisfied that
the sequential test was met.

24. There was a strong view held by CBRE and agreed by HPPDM that the applicants had failed to demonstrate that the
sequential test was met. However, on no fair reading of the Report could it be suggested that HPPDM considered that there
was only one answer to the question whether the sequential test had been met. Neither can it be said that CBRE expressed
themselves in a way which suggested that there was only one answer. CBRE addressed their conclusions to the officials
and commented
“If, however, officers are content that the sequential approach has been satisfied and the adverse impacts will not be
significant, the positive and adverse impacts of the scheme will need to be weighed against one another.”

25. Thus, as this comment makes clear, there was room for two views about whether the sequential test was met and also on
the question whether the development would have a significant adverse impact on the town centre.

26. It was for HPPDM to advise upon, but for the Planning Committee to decide, the question. HPPDM and officials were
entitled to their own view of the strength of the competing contentions of the experts, but it was for the Planning Committee
to evaluate that evidence and make its own planning judgement bringing its local knowledge to bear. Detailed criticism of
aspects of the work undertaken by WYG carry the claimants nowhere in the absence of a convincing submission that there
was no basis upon which the Planning Committee could properly and rationally conclude that the sequential test was met.
That provides a very high hurdle. It suggests that despite all the work done by WYG, for the very purpose of demonstrating
that the sequential test was met, not only had they failed to do so (as a matter of legitimate difference of opinion), but that
they were so far from doing so that their evidence, professional opinions and conclusions were, for these purposes, worthless.
It suggests that CBRE were wrong to work on the basis that there was room for two views and it also suggests that HPPDM
was wrong to recognise in the Report that the Planning Committee had a choice on this issue.

27. The claimants make the case that WYG had not gone far enough to demonstrate that the sequential test was satisfied.
To my mind they fail to recognise the central feature of the proposed development, namely the need for a critical mass of
shops and supporting catering facilities, which cannot be delivered elsewhere in the medium term. But that is to enter into
the merits, which is not the function of the court. The factual question for the Planning Committee was one which called for
evaluation of conflicting evidence and opinion and the exercise of planning judgment by the Planning Committee. From the
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mass of material placed before them, its members were entitled to conclude that the applicants had surmounted this particular
hurdle by demonstrating that the sequential test was met.

28. The same considerations apply to the issue relating to the impact of the new development on Banbury town centre,
which is the subject matter of ground two. The issue was intimately connected with the question whether Marks & Spencer
and Next would maintain their town centre stores for the periods in respect of which they gave assurances — Next until
the expiry of its current lease in 2016 and Marks & Spencer for much longer. The Planning Committee was entitled to take
those public assurances into account. The impact on the town centre would depend not only on that, but also on the extent to
which shopping trips currently destined for the town centre would be diverted to the Banbury Gateway, and on the extent to
which new business would be brought to Banbury town centre as a result of shopping journeys generated by the development.
Retail experts can bring their considerable experience to bear to provide estimates based, in particular, on impacts measured
in comparable situations. It is not a science. It is suggested by the claimants that WYG significantly under-estimated the
adverse impacts. That conclusion was reflected in the advice given by HPPDM that
“the development would have a significant impact on Banbury due to the establishment of a stand alone site that would
not encourage linked trips and the high probability that the anchor store of M&S and Next in the town centre would
not remain in the medium term.”

29. It was HPPDM's view that the development would discourage town centre trips, reduce investor confidence in the town
centre and thus significantly affect its vitality and viability. The minutes of the March 2012 Planning Committee meeting
show that members had in mind that the development “could have a positive impact on the town centre.” In this they were
disagreeing with the conclusions of HPPDM and CBRE. The claimants submitted that there was no adequate engagement
by councillors on the issues raised by HPPDM. They also submitted that the way in which this issue was summarised in the
report for the meeting on 24 May was no more than officials trying to make sense of the nonsensical. Further, that the final
reasons, which suggest that the development would “protect the vitality and viability of Banbury town centre”, were bizarre.

30. PPS4 and NPPF contain policies to refuse proposals which would be likely to have “a significant adverse impact” upon
the town centre. Retail impact was one of the main topics covered in the expert evidence before the Planning Committee, as
well as in the report from HPPDM. The policy was identified. It is impossible to conclude that the members of the Planning
Committee failed to understand the material policy. The question whether there was, or was not, likely to be a significant
adverse impact on the town centre was one of planning judgment based upon the material before the committee and their local
knowledge. The distillation of the reasoning of the majority of the members found in the report for the meeting on 24 May
2012 reflects the necessary implications of the majority's conclusion in March 2012 with some permissible gloss gleaned
from the discussion. There is no indication that when faced with those reasons in May 2012 the members of the committee
expressed any disagreement with them as an accurate reflection of what had been decided, and why.

31. The claimants submitted that the use of the word “protect” in the minutes which accompanied the planning permission
on December 2012 in relation to the vitality and viability of the town centre was perverse, given the evidence of adverse
impact before the Planning Committee. They suggested that it amounted to a conclusion that the impact would be positive.

32. The planning judgement which the committee was called upon to make related to a significant adverse impact. The report
for the meeting in May expressed the conclusion relating to town centre impact by adverting to three features. First, members
did not consider that the development would have an impact upon existing and planned town centre investment. Secondly,
it would encourage linked trips to the centre via the proposed shuttle bus. Thirdly, members therefore concluded that the
development would not have an impact upon the vitality and viability of Banbury town centre. It was noted that, as a result,
the development accorded with guidance relating to the vitality of town centres contained within the NPPF.

© 2021 Thomson Reuters.

9

Scottish Widows Plc v Cherwell DC, 2013 WL 6536582 (2013)

33. I accept that “protect” is not an obvious word to have chosen to convey the meaning wrapped up in those three points and
the general sense that the Planning Committee did not consider that there would be a significant adverse impact. Nonetheless,
that is what the word was designed to convey. “Protect” does not mean “positively enhance”, as the claimants suggested.
Its natural meaning in this context is that the development would preserve the town centre from attack or not lead to its
depredation. Its use does not suggest any legal error on the part of the committee.

Ground 3: The Reasons Challenge
34. The claimants submitted that the summary reasons given by the Council were inadequate. Mr Findlay QC, for the
Council, noted that Aegon did not appear to be suggesting that the reasons were inadequate. Mr Tucker was able to point
to a sentence in Aegon's grounds which makes a passing reference to the summary reasons but, that said, this was Scottish
Widows' argument rather than Aegon's. Mr Cahill focused on the absence of explicit mention of the sequential test in the
summary reasons quoted above, and submitted that the general reference to NPPF (which preserves that test) was not good
enough, at least in a context where the members had disagreed with the advice they received from officials. In reply, he did
not press his argument that the summary reasons in relation to the impact on Banbury town centre were inadequate given the
express reference to “vitality and viability”. He submitted that the more detailed reasons in the report prepared by HPPDM
for the meeting on 24 May were of no account, despite the decision being re-affirmed and thus (it might be thought) the
committee having given the clearest of indications that it was content with them.

35. The effect of Mr Cahill's submission is that the summary reasons should have said in terms that the view of WYG on
the sequential test had been accepted.

36. The argument was founded upon the proposition that by contrast with cases in which the committee adopted the
recommendation of officials where there would rarely be any need to say more than they agreed, there was a legal obligation
on members to say more when they disagreed. Mr Cahill relied upon the observations of Sullivan LJ in Siraj v Kirklees
Metropolitan Council [2010] EWCA Civ 1286 at paragraph [15]:
“When considering the adequacy of summary reasons for a grant of planning permission, it is necessary to have regard to
the surrounding circumstances, precisely because the reasons are an attempt to summarise the outcome of what has been a
more extensive decision making process. For example, a fuller summary of the reasons for granting planning permission
may well be necessary where the members have granted planning permission contrary to an officer's recommendation.
In those circumstances, a member of the public with an interest in challenging the lawfulness of planning permission
will not necessarily be able to ascertain from the officer's report whether, in granting the planning permission, the
members correctly interpreted the local policies and took all relevant matters into account and disregarded irrelevant
matters.” (emphasis added)
The learned Lord Justice went on to draw the contrast with cases in which the members had endorsed the reasoning contained
within the report.

37. In R (Telford Trustee No. 1 Ltd and another) v Telford and Wrekin Council [2011] EWCA Civ 896 between [14] and [26],
Richards LJ reviewed the law relating to summary reasons. He noted that the planning officer's report was addressed to an
informed readership and endorsed (as had Sullivan LJ in Siraj ) that regard should be had to factors identified by Sir Michael
Harrison in R (Ling (Bridlington) Ltd) v East Riding of Yorkshire [2006] EWHC 1604 (Admin). These included:
i) The statutory obligation does not extend to giving reasons for rejecting objections that had been raised to the grant
of planning permission;
ii) There is no obligation to give reasons for reasons.
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38. Mr Cahill submitted that the effect of these authorities was to impose an obligation to give fuller reasons where the advice
of officials was not accepted, and in this case the Council had not done so. In my judgment it is clear from the language used
by Sullivan LJ that he was not seeking to apply a universally applicable gloss to the statutory requirement to give summary
reasons but rather, in a carefully caveated statement, noted that the circumstances he identified may require more by way of
explanation. The purpose of summary reasons is to enable those concerned about the application to understand why it had
been granted in the context of the surrounding circumstances.

39. In this case the report from HPPDM made clear that there was a profound disagreement between WYG and CRBE about
whether the sequential test was satisfied and also on the question whether there would be a significant adverse impact on
Banbury town centre. Officials preferred the views of CBRE (which were supported by Turleys and Savills) but recognised
that members might take a different view. In granting permission the natural inference was that the members were satisfied
on those counts, as they were on the myriad of technical issues about which there was no controversy and also (contrary to the
view of officials) that they did not share the concern regarding the aesthetics of the development. The report prepared for the
meeting on 24 May explicitly stated those conclusions. The draft reasons were published on 15 June 2012 in substantially the
same form as they emerged in December. Neither of these claimants, nor anyone else for that matter, made any suggestion that
they were inadequate or left any doubt about the underlying resolution of the points in issue. In my judgment the reference
in the summary reasons to compliance with NPPF was more than enough, in the context of the very detailed exposition of
the conflicting views in the report for the meeting in March and the clear reasons found in the report for the May meeting, to
enable all concerned to understand why the permission had been granted. The summary reasons were not legally wanting.

40. There is one final observation on the question of reasons. Even had I been satisfied that the reasons were legally flawed
on grounds of inadequacy, I would not have quashed the grant of planning permission. This is a case where such a failure
could have been adequately met by requiring further reasons to be given: R (TWS) v Manchester City Council [2013] EWHC
55 (Admin) at [132]; R (Mid-Counties Co-operative Ltd) v Wyre Forest District Council [2009] EWHC 964 (Admin) at
[191]. The reason why that course was followed in those cases is all the stronger now that there is no statutory obligation
to give summary reasons at all.

Ground 4: The Section 106 Agreement
41. The claimants contend that the planning permission should be quashed because of the failure of the Council to secure
a section 106 agreement which tied Prodrive to its new site for a finite (but unspecified period) and also obliged Marks &
Spencer to retain its town centre store for a finite period of perhaps five years. So far as Marks & Spencer was concerned,
Mr Cahill points to the terms of a section 106 agreement referred to in R (Zurich Assurance Ltd t/a Threadneedle Property
Investments Ltd) v North Lincolnshire Council [2012] EWHC 3798 (Admin) whereby the developer agreed not to let a unit
to a particular tenant without having secured a covenant from the prospective tenant that it would maintain its existing town
centre store for five years. Both Mr Cahill and Mr Tucker submitted that something similar might have been devised to tie
Prodrive to its new site for the same period, although no worked example was provided.

42. The Section 106 agreement required of the developers in this case contained no such provisions. The claimants put their
argument on this ground in two ways. First, they submitted that the resolution of the Planning Committee in March 2012
required such an agreement to be entered into as a condition of the grant of planning permission. Secondly, they submitted
that it was irrational not to require commitments of this nature which bound Prodrive and Marks & Spencer respectively.

43. I deal with the first argument shortly. The resolution of the Committee on 22 March, re-affirmed on 24 May, delegated
all matters relating to the section 106 agreement to HPPDM in consultation with the Chairman. The Planning Committee
was not prescriptive about its content. In my judgment, this argument misunderstands the nature of the decision made by the
Planning Committee. The grant of planning permission was not conditional upon any particular content of the section 106
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agreement. The claimants are right to observe that officials advised that the agreement should contain such conditions (see
paragraph 10 above). But the resolution recorded in the minutes was that the application:
“be approved subject to a legal agreement and appropriate conditions and that authority be delegated to [HPPDM], in
consultation with the Chairman, to negotiate the legal agreement and conditions.”

44. As the resolution makes clear, the Planning Committee did not prescribe the nature of the conditions which should attach
to the planning permission, nor did it specify any particular content for the section 106 agreement.

45. So far as the second argument is concerned, on 19 March 2012 Marks & Spencer's Head of Property had written to the
Chairman of the Planning Committee explaining that the town centre store was held in part subject to a lease until 2027 and in
part freehold. He explained that the company could have broken the lease but had not done so. It was now legally committed
to the leasehold element of its store and to its town centre store which it saw as complementary (and not in competition with)
the proposed new store. He reiterated an earlier offer to sign a commitment to maintain the town centre store for five years
from the opening of the new store. At the meeting on 22 March 2012 a representative of Marks & Spencer made a public
statement to the same effect. Although the argument advanced under section 106 has not been developed by reference to
Next, that company had indicated publicly that it would keep its town centre store at least until the expiry of its current lease
in March 2016. In correspondence exchanged before the Planning Committee meeting, officials had mooted the possibility
of a requirement to tie Next to the town centre, but it did not find its way into the report.

46. Prodrive gave written and oral assurances that they would locate their (expanded) business at the Hella site if planning
permission were granted at the old site. In a letter written on 12 March 2012 Prodrive said:
“I believe you are aware that we have an Agreement with the developers LXB whereby post approval of Banbury Gate,
we will be required to sell the existing site to LXB and re-invest the funds in acquiring and refurbishing the former Hella
premises from LXB thus satisfying our growth requirements for the business in Banbury.
To make this very clear, and so there is no misunderstanding, we are contracted to buy the Hella site, which will then
become the new headquarters for Prodrive. Should the Council require further comfort, I wanted you to know that
Prodrive would be prepared to enter into a unilateral undertaking confirming our commitment to remain an integral part
of the fabric of Banbury, the detail of which can be documented post Planning Committee decision.”
That unilateral undertaking was reoffered before the meeting of the Planning Committee. It was not mentioned in the report.
A representative of Prodrive spoke at the meeting and expressed his disappointment at its absence from the report and stated
publicly that Prodrive would be prepared to be bound by a section 106 agreement.

47. Confusion had arisen in the pre-action protocol letters and the claimants' pleadings relating to the position of Prodrive.
Arguments were formulated on the basis that the development of Banbury Gateway was for technical planning purposes
“enabling development” linked to the development of the Hella site. It was not. Those arguments were not pressed orally.

48. The evidence of how the section 106 agreement ended up in its final form is found in a short statement from Nigel Bell,
a solicitor employed by the Council. The section 106 agreement covered all of the technical matters identified in the report
from HPPDM. No point arises in respect of any of them. A number of conditions were attached to the planning permission
expressly to safeguard the vitality and viability of the town centre. Similarly, no issue arises with respect to them. Mr Bell
explains that after the March meeting he gave thought to whether the section 106 agreement might seek to bind the anchor
stores (Marks & Spencer and Next) and Prodrive, respectively to the town centre and to the Hella site. He noted that neither
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Marks & Spencer nor Next had an interest in the Banbury Gateway site and more generally, that he considered that there
would be “difficulties in the practicability and enforceability of such obligations which in this case made them undesirable.”

49. Mr Findlay prayed in aid the decision of the House of Lords in Co-operative Insurance Society Ltd v Argyll Stores
(Holdings) Ltd [1998] A.C. 1 in which the sound basis of the settled practice of the court not to grant a mandatory injunction
requiring the carrying on of a business was affirmed. In an orthodox commercial environment of the sort encountered in that
case, namely a 35 year lease with a clause requiring a store to be open during the ordinary hours of business, the landlord
would be entitled to damages for breach of the covenant, but not an injunction to enforce it. It seems to me that Mr Bell was
right to doubt the enforceability of the sort of covenant referred to in Zurich Assurance . The Council would not have a direct
right to enforce it; the developers might have little interest in doing so; were they to try (on this hypothesis to force a town
centre shop to be kept open) authority would at the least be a hindrance; and there would be no obvious right to damages,
because the developer would suffer no loss as a result of the town centre store closing. So far as Prodrive was concerned
they described a legal agreement which committed them to buy and develop the Hella site. The claimants object that the
agreement was never provided by Prodrive to the Council (or more widely disclosed) but there is no reason to doubt that the
letter from which I have quoted accurately set out their legal obligations.

50. An agreement between Prodrive and the Council, or covenants with LXB properties, might well have run into similar
difficulties as those identified in Co-operative Insurance .

51. I do not doubt the ingenuity of lawyers to draft agreements which on paper would achieve the aim of tying Marks &
Spencer to the town centre for five years, and Prodrive to the Hella site. The claimants did not suggest a formula which could
have done the same with respect to Next beyond the expiry of their current lease. There would be obvious difficulties in
insisting that they renew an expiring lease. Be that as it may, Mr Bell's doubts about the wisdom of a section 106 agreement
seeking to achieve these aims were soundly based.

52. Both Mr Findlay and Mr Katkowski described the challenge to the absence of a section 106 agreement dealing with these
matters as a pure Wednesbury irrationality challenge. That characterisation is correct. Mr Cahill submitted that the nature
of this development was such that it was necessary to secure these aims through a section 106 agreement. In my judgment
that argument founders for a number of reasons. First, it was clearly a material consideration for the Planning Committee
that Marks & Spencer and Prodrive (and indeed Next) had unequivocally and publicly committed themselves in the ways
described. As I have noted, the Planning Committee did not make it a condition of the grant of planning permission that
those public assurances were translated into legal obligations. That approach cannot fairly be described as irrational. The
Committee was entitled to place reliance on such assurances. Secondly, whilst HPPDM and the Chairman of the Committee
could not have been criticised had they sought to include these matters in a section 106 agreement, they were entitled to
conclude that the practicability and enforceability problems identified by Mr Bell were such as to make it undesirable.

53. Were Marks & Spencer, Next or Prodrive to resile from their public statements they would no doubt pay a commercial
price; and the members of the Planning Committee might pay a political price. But I am unable to accept that the absence of
a legal commitment in a section 106 agreement was unlawful for the purposes of granting planning permission.

Conclusion
54. None of the grounds advanced by the claimants succeeds. In those circumstances the claims for judicial review are
dismissed.
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FINAL COMMENTS ON RESPECTIVE CLOSING SUBMISSIONS
Applicant Response to Closing Submissions by Mr. Gill on Behalf of the Council (as Objector)
Paragraph
No.

N/A

Comment on Council Closing behalf of Applicant

The Council’s comment opposite is noted, but in the Applicant’s
submission not relevant or applicable.

Response on behalf of Council to Comment by Applicant

The Council will only comment in detail where the parties disagree as to the
evidence given, ie what witnesses said in giving evidence. The Council does
not agree with the Applicant’s submissions and silence as to the Applicant’s
criticisms is not to be taken as a concession. The Council will not misuse this
process to make submissions.
The above comment in bold was provided with the first draft of comments on
24/12/21. It was omitted by the Applicant from the first draft of this combined
document. It is a clear caveat that silence does not amount to acceptance of a

submission. Where the Applicant claims that silence equates to acceptance the
Inspector is respectfully referred back to this comment.
2

“tendentious” – no examples or evidence are provided, so the Council
was invited to either elaborate or withdraw this.

No, this is a submission not a reporting of factual evidence. Whilst the Applicant
may disagree with a submission it is not for the Applicant’s advisors to rewrite
the Council’s closing

8

Mr. Earnshaw has never used the words: “flush” to the building line, but
the situation on the ground is different in any event. It is perhaps flush
to a building line, but the actual building line in part is a raised bed and
bin store area, so there is a short area before it meets the wall of the
actual dwelling or its newer outbuildings. The building line referred to is
not in fact the building line of Wolfstones Heights, but the old raised
plant beds (which were and are in the ownership of Wolfstone Heights
Farm, not Wolfstone Heights), which is identified in further information
from Mr. Earnshaw’s correspondence dated 28th December 2021.

Flush is not in quotation marks – it has therefore not been suggested the
specific words ‘flush to the dwelling’ were used. Flush to the building line is
acceptable to the Council.

Mr Earnshaw did say he could just draw another plan, a note was made. The
Council submits there is a contradiction. That is the Council’s submission and
this process is not for the Applicant to rewrite submissions it does not like.
The NB post dates the drafting of the Council’s comments.

Further, it is contended that the Plan as modified by the DfT can be
construed as “in the middle” of the old driveway. Mr. Earnshaw in XX
and IXQ said that it was simply down to one thing: “scale”. Although
noted in single and not double inverted commas, Mr. Earnshaw
maintained the “scale” point and has never said to the Inquiry during
examination or otherwise, ‘I’ll just draw another’. This we submit is a
misrepresentation. There is not such a contradiction as stated and
should be removed.
NB. Mr. Earnshaw has since written to the Inspector (via the Programme
Officer) in correspondence dated 28th December 2021 on this perceived
issue and the Inspector is referred to this. The Council has elected not to
engage or respond to this, save by reference only to acknowledge the
existence of this in a footnote. This is viewed as acquiescence of the
position, otherwise the Council would have requested Mr. Earnshaw be
re-examined on this point.

This is now a matter for the Inspector.
However, please do also see comments in relation to paragraphs 48 and
49, below.
9

Mr. Gill in his Closing has stated that Mr. Earnshaw has claimed wide
expertise across many areas. This is not accurate and a
misrepresentation of the position.
It is stated that “the Council submits that there is no way to remedy this
insufficient plan within this Inquiry process.” Even if this situation is not
applicable or relevant, we submit that Mr. Gill knows that this
statement is not correct in law or in fact and that both the Inspector and
indeed SoS does have such powers to make minor alterations
and indeed if need be, to cause a further Inquiry day (or time) to reexamine this specified position. We invite Mr. Gill to remove what he
knows or should know is inaccurate.

The order line has been advertised and the inquiry has proceeded on this basis.
If the order line under the Applicant’s case is not as the order plan shows it
then the Applicant will need to remedy that. As a matter of fact, the Council
considers that the Inspector was entirely right to raise the issue as the order
plan submitted by the Applicant and then put forward in the order does not
reflect the Applicant’s submissions. If the Applicant proposes a new order plan
which reflects the Applicant’s case then that will require readvertising for the
public and is not a ‘minor alteration’ in the Council’s submission. This would
require either an extended prolongation of this inquiry with multiple extra
sitting days or another inquiry.

NB. Mr. Earnshaw has since written to the Inspector (via the Programme
Officer) in correspondence dated 28th December 2021 on this perceived
issue and the Inspector is referred to this. The Council has elected not to
engage or respond to this, save by reference only to acknowledge the
existence of this in a footnote. This is viewed as acquiescence of the
position, otherwise the Council would have requested Mr. Earnshaw be
re-examined on this point.
This is now a matter for the Inspector.
However, please do also see comments in relation to paragraphs 48 and
49, below.
11

“On the first day of the inquiry, Sir, you explored in detail with Mr
Earnshaw the parts of the relevant permissions which conflict with the
current footpath. Frankly, the benefits are paltry.”

No. The Inspector did not call the diversion route a double benefit – the
Inspector was clarifying a witness’ evidence. The Inspector has been punctilious
in not making any findings during his inquiry process before reporting.

The Inspector did indeed explore the benefits, but the Inspector was
clear in correcting Mr. Gill that all aspects of the development are part
of the planning permissions, even later referring (albeit in terms of
clarification and obviously not statement) to the diversion route as a
form of “double benefit”. We invite the removal of this reference as it is
not a representation of events.
12

“The applicant requires a second access.” – this is a not-so-subtle
attempt to revisit the merits of planning permissions granted. In any
event, access from the southernmost side to the terrace, from the
existing garden at Wolfstone Heights Farm following the proposed
movement of the current wall is a key part of the design envisaged and
permitted by the planning permission, as explained by Mr. Earnshaw in
IXQ (which in fairness did interject on Mr. Gill’s XX).

No, it is not. It is a submission on the Inspector’s discretionary merits test
process. It is not for the Applicant to rewrite another party’s submissions which
it does not agree with.

Mr. Gill and the Council know full well that the process is not an
opportunity to revisit the planning permissions granted or their merits.
This should be removed in the applicant’s view as it is a blatant attempt
to revisit the permissions. We invite removal of this reference.
13

Mr. Earnshaw used the example of the horse trailer, but also used the
example of where the final order is not made, there would be simple
vehicular conflict between pedestrians and users of the driveway,
compared with the diversion route.

No, these are the Council’s submissions. It is not for the Applicant to rewrite
submissions it does not like.

Consider including the latter or removing the reference altogether.
Again, this feeds into the narrative of attempting to revisit the merits of
the planning permissions already granted and part-implemented.
14

It is inaccurate to state that there is ‘no societal benefit’ and this is
certainly not the evidence falling out of the examination of witnesses at
the Inquiry. Please see Applicant Closing and refer to all Applicantwitness evidence. Whether or not something is a subjective judgement

Submissions are a combination of fact and opinion. That the Applicant
acknowledges that this is opinion shows that the comment by the Applicant is
otiose.

is ultimately a matter for the Inspector in his deliberations based on
evidence and application of the law. This paragraph is in large part
opinion and not fact.
20

This is not an accurate representation of the questioning (EiC) of Mr.
Appleton. My apparent ‘relentlessness’ in EiC of Mr. Appleton (which
one must accept would be a strange feature in itself of EiC) mischaracterises the examination and omits key information elicited from
Mr. Appleton during EiC and IXQ.
Please refer to Applicant Closing in this respect.

The Council makes its submissions on the manner in which Mr Scanlon sought
to go behind the witness’ evidence. It is for the Council to make its submissions.
It is not for the Applicant to rewrite submissions it does not like.

21

No examples are provided. Please either consider removing the
allegation of Mr. Appleton being evasive, or alternatively provide
specific examples. This is an accusation, so we invite the Council to
either back it up against specific evidence or events at the Inquiry,
or remove such a reference.

This is the Council’s submission.

28

The Council through Mr. Gill states at Paragraph 17 that: “The Council
does not contend that substantial highways risk arises from the
proposed diversion of the Footpath. The Council accepts the accident
data compiled by the Applicant.” However, at Paragraph 28 then attacks
the applicant’s evidence on safety.

The Council accepts the Applicant’s highways accident data – this is one piece
of highways evidence, ie the lack of accidents on this section of road. That does
not prevent the Council passing comment on other data gathered or other
areas of highways impact data not gathered.

Either one or the other is the position, but not both. This however feeds
into and reinforces the clear contradiction and confusion surrounding
the Council’s evidence.
33

Mr. Appleton did not say at any point of examination
that summer surveys would have been “preferable”. This is inaccurate.
The situation is as described in Applicant Closing. Consider revising
because this is not an accurate portrayal of the actual event and
evidence elicited.

The Council’s note disagrees. Where there is disagreement the Council is happy
to rely upon the Inspector’s note.

34

Specifically Footnote 5 – Mr. Cropper was Chairman of the Holme Valley
Land Charity and was a Member of the Holme Valley Parish Council,
both until early-mid 2019.
Also, Mr. Cropper has not ever in any part of his examination used the
words: “very unlikely” on the prospect of the Trig Point land being sold
off or otherwise ceasing to be for public use/benefit. Please consider
removing this inaccurate reference which did not occur.

37

Whilst this user would not have been captured by the Applicant’s survey
counts walking at certain hours, this does not mean that he always walks
in those hours. In any event, following Mr. Gill’s line, this is in fact
further evidence of use of the diversion route outside of the survey
hours, meaning on this basis usage of the diversion route is even higher
than surveys suggest. The same obviously applies to other users that
may not have been ‘caught’ in the survey data.

The Council’s note is that Mr Cropper did state this. The Council does not
dispute the ownership details and that the land is not PROW. Nor is it disputed
that the HVLC has acted to protect its positions as a landowner. However, the
Council’s note is that Mr Cropper nonetheless thought it ‘very unlikely’ the land
would be closed to the public. In any event the phrase is not in direct quotation
marks.
Where there is disagreement the Council is entirely happy to rely upon the
Inspector’s note.
This is exactly when says he walks, ie it was his evidence of when he walks and
not other times.

We have no note or recollection of examination on this point and shall
therefore defer to the Inspector’s notes and recollections.
39-43

The Applicant remains very confused as to what the Council’s
position actually is here, even following examination of Mr. Champion.
We await further comment and feedback from Mrs. Haigh before
commenting further. Please refer to Applicant Closing.

45-47

Mr. Gill makes this point on the part of the Council, but then does
exactly the same himself on behalf of the Council in this ‘Post-Script’
section of the Council’s Closing. In any event, this is now irrelevant.
Mr. Gill and Mr. Scanlon both agree that where this Inquiry is
concerned, there is no statutory or regulatory process governing such a
rule for the purposes of this Inquiry (this would include the Highways

The Post Script exists purely because of the Applicant’s advocate’s threat.

There is no statutory procedure but the Inspector set out a process he wishes
followed and it is that which the Council has tried to follow. The parties
disagree what the Inspector intended in his note.

Inquires Procedure Rules 1994, which in any event does not govern this
Inquiry, has no such rules on exchange and workings on Closings, ansd
which the Programme Officer has used as a guideline only). We are
therefore entirely reliant on the Inspector’s ‘Inquiry Note 1’, dated 31st
August 2021.
The Inspector’s Inquiry Note 1 was clearly put in place to curtail
prospective interruption and challenge from either party during the
course of closing on the final day to be re-convened. We are agreeing
submissions and modifying accordingly, as Mr. Gill has done ‘Post-Script’
(sent to the Applicant only on the morning of 31st December 2021) and
which we have commented on.
Where the Inspector intended something different, then he would
clearly have stated this. The Inspector’s intention was simply to manage
the situation by ensuring that the Closing session would be a shorter and
less adversarial affair than it otherwise might be. Nothing more.
How Closings are administered and finally generated was and is clearly
not a concern for the Inspector, otherwise he would have stated this in
Inquiry Note 1. The Inspector simply wants to know where, on the final
day of submission (being 31st December 2021), there is outstanding
disagreement as to fact. This document does just that.
Where Mr. Gill has worked on a different basis, that is a matter for he
and the Council. That is not a matter for the Inspector or the Applicant.
Multiple rounds of exchanges were arranged prior to submission of
initial drafts. Whilst there was slippage in these timescales due to
unforeseen childcare arrangements (on both sides), child illnesses and
Mr. Scanlon’s Covid-19 illness, Mr. Gill has had ample opportunity to
modify his Closing and has even been invited by Mr. Scanlon to do so.
He appears to have taken this up now with his Closing ‘Post-Script’.

The Council is drafting this response to round 4 of Mr Scanlon’s comments on
the afternoon of 31st December 2021. Mr Scanlon has this morning informed
the Council that he intends to make a further set of response thereafter – a
fifth round of comments.
Mr Scanlon states that a series of exchanges were proposed. In his email of
16/11/21 he proposed exchange of closings on 17/12/21 – this occurred with
the Council’s being sent that evening after Mr Scanlon said he would try to send
something that night. Mr Scanlon’s draft closing was sent after it was chased on
the morning of the 20th December.
Comments were exchanged on each first draft by the 24th – this was also
proposed in the email of 16/11/21
Mr Scanlon’s email of 16/11/21 then referred to a ‘hopefully final exchange’ by
30/12/21.
It is not understood how it has come to be that there are now five rounds of
comments being made by the Applicant.

Mr. Gill, as he has been encouraged to do in multiple correspondence
between us, has added to his Closing by included his ‘Post-Script’
analysis, so complaint would again seem that this is entirely irrelevant
now. Any attempt to add further information in Closing (save for
matters of the UU, as this is the subject of discussion at the reconvened
Inquiry day in any event (see also below), will be strongly resisted and
we submit should not be entertained by the Inspector.
48

This is noted, but in fairness (in fact to Mr. Gill, if nothing else), the
Council has known since 31st August 2021 that the deadline for
submission of Closings is 31st December 2021.
Given subsequent exchanges between the Council and the Applicant
representatives, it was equally likely that we would be in a position of
going down to the proverbial wire and that instructions would be
required on certain items during the Christmas and New Year week
leading up to Friday 31st December 2021.
Where the Council has not made management or contingency
arrangements for Mr. Gill to be able to obtain instructions over this
period, then that is a matter for the Council and not the Applicant or the
Secretary of State Inspector.
We would in fact question, where Mr. Earnshaw’s evidence and
subsequent correspondence is concerned, whether Mr. Gill would in fact
need instructions to be able to respond on the part of the Council.

The Council could not expect that a witness to the inquiry would submit
representations to the Inspector in the week between Christmas and New Year.
These submissions from Mr Earnshaw include a new plan and written
submissions amounting to new evidence on his part and submissions written
against the Council’s closing.
The Council’s position as to the likely effectiveness of a new plan was made in
the earliest draft of closings.
It is not possible to make submissions on new written evidence and submissions
by Mr Earnshaw without instructions.
It is also noted that it is not for witnesses to draft their own submissions on the
meaning of evidence or against the submissions of another party.

Overall, we therefore submit that Mr. Gill has stated his position in
Closing.
The Applicant will resist any attempt to expand on its Closings following
submission on 31st December 2021.
49

These are not the facts falling from evidence at the Inquiry. Moreover,
this is not at all what Mr. Earnshaw’s correspondence of 28th December
2021 says.

The submission in para.49 has been made in earlier drafts and therefore is with
instructions.

Whilst it is accepted that this is to some extent simply submission, this is
a complete mischaracterisation of Mr. Earnshaw’s evidence and Mr.
Earnshaw’s subsequent correspondence, which he has offered again to
be re-examined upon, but it is noteworthy that the Council has elected
not to insist upon this, which goes to acquiescence in the Applicant’s
view.
Again, as in 48 above, where Mr. Gill is speculating because he does not
have instructions, is not a matter for the Applicant or the Inspector.
Management arrangements and contingencies should have been made
by the Council and it is in the Applicant’s view wrong for Mr. Gill to
attempt to hide behind lack of instructions, much as though he himself
can only state the facts. On this occasion, the facts demonstrate the lack
of management and organisation on the part of his client, which should
not be an issue for the Applicant adhering to the requested deadline for
submission of Closings, nor the Inspector in considering Closings.
50

52-53

This is a misrepresentation of the position and does not reflect
arrangements and multiple correspondence between the Applicant and
the Council.
Whilst it is accepted that these are submissions on the part of the
Council, we would simply add that this ‘Post-Script’ information is in
direct response to the Applicant Closing. Again, the Council cannot
complain about exchanges of Closings, with edits and additions
following such exchanges and then do the same itself. Its complaint in
this respect (paragraph 45-48) is therefore redundant.

The Post Script is produced in specific response to the threats of the Applicant’s
advocate to resist any comment on the evolving submissions of the Applicant.

Council Response to Closing Submissions by NSCL on behalf of Applicant
Paragraph
No.

Comment on Applicant Closing on behalf of the Council

Response on behalf of Applicant to Comment by Council

10

The Applicant never pursued this interpretation of the judgement in
opening or any other submission prior to closing. The Council will not
comment on the Applicant’s interpretation of case law as part of this
process. This interpretation was not raised until now and so it would
inappropriate to redraft the Council’s closing to address an
interpretation that it would not have been aware of in the normal
inquiry process in circumstances where the Applicant would have raised
this interpretation of case law after the Council had already formally
closed. The Council will not redraft its closings to address the Applicant’s
closings in this manner as it would be the same breach of process that
the Applicant repeatedly makes in its closings.

We are not saying that it did. This is for the purposes of Closing, setting the
detailed context of the legal tests that underpin this application and therefore
this Inquiry. The Council is free and is indeed invited to state a contrary position
in its Closing; i.e. this is the Council’s view of what this means as opposed to the
Applicant’s. It is in any event not an interpretation of Judgment, but pointing
out the language used in reasonable everyday understanding of those words.
No ‘breach of process’ is occurring. There is no such a ‘process’ governing this
Inquiry. This Section 247 Application and subsequent Inquiry is run free of such
Rules, save that it is loosely aligned to only the extent that it can be under the
Highways Inquiries (Procedure Rules 1994), which incidentally do not align to
this Inquiry The Council is invited to add to or otherwise edits its Closings
accordingly. The 1994 Rules contain no such ‘process’ or other restrictions for
Closings.
By way of reminder, the Inspector has asked parties to agree Closings but
provided no form; simply that it needs to be highlighted on submitting by 31st
December where the parties disagree on facts. It is hopeless to suggest that an
applicant would somehow not respond and deviate from Closing script where a
point of contention is raised during the Council’s or any other party’s Closing.
Perfectly normal.
In any event the Council has opportunity to respond here and before final
submission, the same as the Applicant.
Where the Council disagrees, it can state so and put an alternative in its Closing
if it so wishes. Where the Council does or does not add to or edit its Closing, is a
matter for it. There are no restrictions in this process or complaints from the
Applicant in this respect. That is entirely a matter for the Council.

16

Parts of this have been written following receipt of the Council’s draft
closing. This is a breach of the specified procedure. In light of Mr

Incidentally the Council’s Draft Closing was not submitted until 22:22 on Friday
evening, over ten hours after the initial ‘deadline’. The ‘Skeleton’ had to be

Scanlon’s inability to exchange by Friday 17th December the Council
expected him to have produced his closing draft prior to reading the
Council’s closing. The exchange of closings is to allow for disputes of fact
as to the evidence to be resolved not to allow redrafting of arguments.
However limited Mr Scanlon’s experience, this is not acceptable
conduct.
The Council would note that Mr Scanlon sent a draft of his closings at
1631 on 17/12. In his email Mr Scanlon described these submissions as
‘a mostly completed skeleton draft Closing’. Mr Gill has not opened this
draft and does not know its content. The Council has proceeded to
consider only the final draft circulated by Mr Scanlon on 20/12.

‘I do not understand what the Council’s fundamental objection actually
is’ – the Council does not agree that this was said by the Inspector.
However, since this is alleged to the be the Inspector’s own words, the
Council will rely on the Inspector’s notes and recollection.

25

NS “During XX Mr Payne would not say whether he used the proposed
diversion route.
Council’s notes read:
NS “Have you used the diversion?”
DP “Used with a friend not part of the group”

submitted by noon by the Applicant for reasons explained and it was clear in
the covering email that the Council should not send its Draft Closing if it was
not comfortable to do so in the absence of the Applicant’s substantial Draft
Closing.
The same point as above is reiterated. The Applicant in final Closing, where in a
more usual way these would not have been exchanged, would ordinarily
respond to points raised in the Council’s or other objector’s Closing (for
example, breaking off during reading and stating that the opposite point is
noted and this addresses the point, or here is why we disagree). In any event,
no such ‘procedure’ governs.
The Inspector has introduced a requirement anticipating disagreement; not a
‘procedure’ governing what is an is not permitted or otherwise in a Closing
Statement.
The reasons for lateness have been clearly explained (a combination of urgent
childcare and Covid-19; and childcare was also incidentally Counsel’s excuse for
lateness in prearranged response). The arrangements for exchanged have
slipped by a few days as a result.
The Council has every right to modify its Closing Submissions following seeing
the Applicant’s Draft Closing and associated comments/initial feedback already
sent separately.
The Inspector clearly (in fact very clearly) used the words: ‘I do not understand
what the Council’s fundamental objection is’. It is very memorable, because
only seconds later what we now know to be Ms. Haigh was identified passing a
note to Mr. Champion.
No recollection of this, but will defer to the Inspector’s notes. Where this is the
case, then it adds to the confusion as to the status of Mr. Payne and his alleged
‘organisation’. The question in XX was whether he used the diversion route, not
had he ever used it.

54

The Council does not agree that either Mr Leader or Mr Champion said
the impact was ‘neutral’.
Both Mr Champion and Mr Leader indicated that it was not the loss of
the direct route per se, but the extent of the deviation from it and the
breaking of the flow of the route that was significant. They both agreed
that diversion on to another route with a different termination point
might be acceptable.

Not agreed. This is not correct in our submission and following reference again
to notes. There can be no such thing as indication in a direct XX question, as
Counsel is well-aware. On revisiting notes there is no question that both parties
have referred to the impact on PROW network as “neutral”.

57

The Council did not XX on this point. This line of questioning was all from
the Inspector.

Not agreed. The Inspector intervened on the Council’s XX on this issue.

59

The drafting of this closing subsequent to the provision of the Council’s
draft is a breach of the specified protocol and unacceptable. Drafts were
to be exchanged to ventilate disputes of fact not to allow the Applicant
to redraft their closings in light of the Council’s closings.

Which specified protocol? There is no such protocol in these proceedings nor
any statement or instruction from the Inspector during or post-adjournment of
the Inquiry. This is nothing untoward; simply responding in Closing to what is
alleged by an objector in their Closing. Any disagreement is what this exercise is
for, to assist the Inspector where facts are disputed.

60

This is not the place to comment on the Applicant’s misinterpretation of
the Council’s case. The Council would emphasise with regard to this
paragraph that it does not agree with this characterisation of its
argument. Again this redrafting of the Applicant’s closing in light of the
preview of the Council’s closing that Mr Scanlon had is inappropriate
and should be ignored.

This is noted but not agreed. Again, on the latter point, this is responding to the
Objector’s Closing. This is no breach of any rules or guidance or instruction from
the Inspector.

62

This is a misstatement of the case put in the Council’s closing. If the
Applicant had observed the process envisaged with simultaneous
exchange of drafts then this misstatement would not have been made, it
should be ignored.

Noted but not agreed. There is nothing wrong with this and does not breach
any rules, guidance or instructions.

64

The Council will not comment on the Applicant’s interpretation of case
law as part of this process. This interpretation was not raised until now

It is Closing. Please feel free to respond before final agreement and submission.
The Council is invited to and indeed should. Where it does not, that is a matter

The point on deviation from the present legal route (the breaking of the
straight line, as has been put in applicant closing) was an additional crucial
admission/acknowledgement, clearly made by both Mr. Leader and Mr.
Champion in XX, which the Applicant and the Council agree on.

and so it would inappropriate to redraft the Council’s closing to address
an interpretation that it would not have been aware of in the normal
inquiry process in circumstances where the Applicant would have raised
this interpretation of case law after the Council had already formally
closed. The Council will not redraft its closings to address the Applicant’s
closings in this manner as it would be the same breach of process that
the Applicant repeatedly makes in its closings.

and a choice for the Council. In any event the same comments as above apply;
this is giving words their reasonable everyday meaning.

66

The Council will not comment on the Applicant’s interpretation of case
law as part of this process. This interpretation was not raised until now
and so it would inappropriate to redraft the Council’s closing to address
an interpretation that it would not have been aware of in the normal
inquiry process in circumstances where the Applicant would have raised
this interpretation of case law after the Council had already formally
closed. The Council will not redraft its closings to address the Applicant’s
closings in this manner as it would be the same breach of process that
the Applicant repeatedly makes in its closings.

Not agreed. On the contrary, it is entirely appropriate for the Council to modify
its Closings should it so wish during these exchanges. The reference is in any
event not in response to the Council’s Closing, but a point to address the
application of clear case law where the Council as objector chooses not to.

67

The Inspector’s interventions as to the accuracy of the Order Plan had
nothing to do with the DMMO application. The Applicant has
misunderstood the import of the evidence on this issue.

Not agreed and not at all. The Inspector was clearly querying whether the
DMMO had any implication and thereby affect on this Order at that time during
the Inquiry. The Inspector’s final position on this did not happen until the final
day of the Inquiry.

68

Re Insp’s questions on accuracy of the plan. NS states “Mr Earnshaw
answered the position in one word ”scale” and says not disputed.

Not agreed. There is no certainly no recollection of such an exchange, but in
any event, Mr. Earnshaw has written to the Inspector on this issue in
correspondence dated 28th December 2021 and offered himself for further
examination on this point.

Council’s notes read differently:
Insp
queries - location of 1.2 metre path – does not appear
to be on the northern side but in the middle
RE
Drawing very difficult to do – very small scale not easy to
do
Insp
Saying on the northern side but the plan doesn’t say
that”

RE
Approximately
Insp
Does not say approximately
RE
scale
Insp
Yes 1:1250 difficult at that scale
RE
Can we agree on the north side?
Insp
For you to tell me – happy for you to tell me that North
side but the plan you submitted shows somewhere else.
RE
Do it again for you
Insp
Been public consultation – not saying more or less.
RE
Doesn’t the statement say where it is
Insp
You are the witness
NS
Will cover in re-examination.

70

The DMMO has nothing to do with this evidence. This evidence relates
to the accuracy of the Order Plan to this application upon which this
inquiry has proceeded. There is no evidence on this issue which should
be excluded.

We are pleased that the Council agrees that DMMO has nothing to do with this
evidence. However, this is stating facts of Mr. Earnshaw responding to IXQ

79

Again, Mr Scanlon’s closings rely upon drafting carried out in spite of the
provision for simultaneous closings. Mr Scanlon’s personal
circumstances having been excused it is not acceptable to use a preview
of the Council’s closings to redraft/draft his closings. This conduct is
unacceptable.

As further above. The Applicant sees no need to cover this further.

82

Mr Walker would be difficult to call as a witness as he does not work for
the Council.

This is new information, if indeed it is correct. However, paragraph 82 does
reference: “…or another safety engineer representative…”. Otherwise, no
comment.

87

In response to the Inspector’s questions Mr Appleton accepted that
norm of lower summer traffic was not applicable in a tourist area, ie
where the traffic goes during the summer holidays. This evidence has
been omitted by the Applicant here.

The Council’s assertion is not agreed and this did not occur. This is the
Applicant’s submission.

91

The quotation relates to speeds only, not speed and traffic/pedestrian
counts. Mr Appleton made a number of concessions on pedestrian
counts – principally to the Inspector.

Not agreed. The quote relates to that but his evidence leading to that quote in
his Proof did not. Explanations in IXQ did not and do not amount to
‘concessions’. This is clearly not the case.

110

Inappropriate reference to Council’s closing again, see previous.

See above. Nothing to add.

117

Inappropriate reference to Council’s closing again, see previous.

See above. Nothing to add

119

Inappropriate reference to Council’s closing again, see previous.

See above. Nothing further to add.

120

Inappropriate reference to Council’s closing again, see previous.

See above. Nothing further to add.

145

Mrs Cronie was not asked this in XX.

Not agreed. Mrs. Cronie was asked in XX according to Applicant notes, because
Mr. Gill actually remarked that he was enquiring due to his own alleged lack of
knowledge, as he was ‘not a keen runner’ himself according to his statement
position prior to the relevant question in XX.

163

The Inspector did not request Mr Sizer to produce any further
documentation.

Not agreed. Mr. Sizer was clearly asked in IXQ and XX and he volunteered this
information stating that he had a minute and authorisation in writing from the
Holmfirth Harrier’s Committee that when asked in XX if he could provide he
answered that he would.

215

The Council’s advocate made his position clear at the time.

And what…? This should be in the Council’s Closing and it is invited to include it
appropriately. Where it is not, that is a matter for the Council.

216

Here an ‘inference’ in 214 is being made into an outright accusation. The
witness confirmed in his evidence that he had not been prompted in any
way by Mrs Haigh.
It was made clear that Mrs Haigh was trying to pass a document referred
to in questioning as the witness did not have it in front of him. This
would not be uncommon in an in person inquiry. Mr Champion

And what…? In any event it is not an outright accusation and remains an
inference, therefore being a point of concern to be engaged with. This should
be in the Council’s Closing and it is invited to include it appropriately. Where it
is not, that is a matter for the Council.

confirmed in evidence, that in any event, he did not see what Mrs Haigh
was trying to pass him as he was addressing the camera.
222

Mr Champion conceded that Mr Cheetham was ‘principally’ the author
of the SoC. Mr Champion maintained that the 257 report was produced
by the officer body – ‘report of the officer body that had a
recommendation with a caveat’. In Mr Scanlon’s next question Mr
Scanlon said ‘Mr Cheetham’s recommendation’.

Not agreed. He did no such thing. On XX Mr. Champion clearly stated that Mr.
Cheetham was the author of the report, notwithstanding the ‘officer body’
claim.

223

The officer body is more than Mr Cheetham and Mr Champion.

And what…? This is hopeless as a result of the above. Mr. Champion under
pressure of quite reasonable XX notified the Inquiry that Mr. Cheetham was the
author of the report.

225

Mr Cheetham was not available to be the Council’s witness.

And what…?

228

Mr Gill cited Scottish Widows v Cherwell. BeeBee is cited within that
judgement but Mr Gill did not refer to the judgement in BeeBee.

Noted, but the Applicant recollection was the two cases separately, so I shall
leave as per my notes and recollections. The difference or effect is relatively
neutral in this case and so we are content to rely on Inspector notes.

232

The Council does not have any record of Mr Champion accepting this.

He certainly did state and acknowledge this in XX. In fairness he could not have
done any other due to his earlier answers in XX and what logically followed.

246

The Council does not accept this as a correct record of Mr Champion’s
evidence. See above.

Noted, but not agreed. Most certainly Mr. Champion did very clearly state this
in XX.

It is understood that this is not to be the subject of closings.

Noted and it is understood why this would be raised.
However, this is not quite agreed as accurate. It is restating this position that it
is not to be taken into account in terms of width, but that alignment may be an
issue according to the Council and the Inspector. Mr. Earnshaw’s
communication may conclude this and the Council may wish to comment
further in Closing.

252-259

However, it is also clear that where this is the case, several aspects of the
Council’s PoE should be removed or considered redundant in that scenario and
hence why they are specifically covered.
261

Inappropriate reference to Council’s closings. See previous.

See above. No further comment is required in relation to the reference to
Council’s Closings.
However, the Applicant would wish to add in particular here, that the Applicant
has been waiting for feedback from the Council in order to advance matters
forward. The Council has chosen to provide feedback to this point only through
its Draft Closing. However, further correspondence has been received from Ms.
Haigh on 23rd December following internal dialogue.
As a point of assistance: the Council seems to be working on the basis that the
s.106 UU must be submitted on the 31st December. This is not correct. The draft
(albeit substantial form) UU must be submitted two weeks before the Inquiry
reconvenes and is then discussed at the reconvened Inquiry before Closing. It is
then executed, if applicable, two weeks after the Inquiry is closed.
The Council may as a result wish to review its position on the s.106 UU.

275

Mr Scanlon examined extensively on the Applicant closing the footpath
during the pandemic. There was extensive examination on text
messages relating to the closure. The Council has not made submissions
on closure but as a matter of fact Mr Scanlon has examined in evidence
establishing that the footpath being closed in the recent past. He now
declares evidence he examined in to be a ‘myth’.

And what…? Not understood.

291

I did not XX on those witnesses’ use of the Trig Point.

Not agreed. This does not accord with Applicant recollections or notes and
there was XX on direction and destination.

319

Reiteration of interpretation of case law not made in any previous
document before the inquiry. The Council will not comment on this

Not agreed. There is no such a process. See also above. The Council is still
invited to put an alternative position in its Closing if it finds that reference to

interpretation in this document as it would be a breach of the process
set out.

the words (reasonable understanding of everyday use of the words) are
somehow wrong.
Mr. Gill has in any event done this in ‘Post Script’ in his final Closings, so the
point is academic and now inconsequential anyway.

319-321

Reiteration of interpretation of case law not made in any previous
document before the inquiry. The Council will not comment on this
interpretation in this document as it would be a breach of the process
set out.

Not agreed. There is no such a process. See also above. The Council is still
invited to put an alternative position in its Closing if it finds that reference to
the words (reasonable understanding of everyday use of the words) are
somehow wrong.
Mr. Gill has in any event done this in ‘Post Script’ in his final Closings, so the
point is academic and now inconsequential anyway.

