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Ms. Yvonne Parker
Programme Officer for Public Inquiry on Holmfirth Footpath 60
By email only: yvonneparker@programmeofficers.co.uk

11 February 2022

Dear Yvonne

Application under Section 247 Town and Country Planning Act 1990 (‘TCPA’) for Stopping Up and
Diversion of Part of Holmfirth Footpath 60 - Public Inquiry Closing Submissions

Section 106 Unilateral Undertaking (‘UU’) dated 8" February 2022

Applicant final response to Council comments on UU

As offered by Inquiry Note 4, the following constitutes the Applicant’s response to the Council’s
comments on the UU. A completed UU has already been submitted prior to the sending of this letter.

The Council’'s comments in relation to the UU are contained within its letter to yourself dated 21*
January 2022. I shall try and respond in the chronological order of that letter.

Appropriateness of the UU
The Council has set out that it is “..unclear on the basis upon which this undertaking is given in relation to
the highway verge”, seemingly because the Applicant’s land does not include the Highway verge.

As we have stated to the Council already, it is not and never has been disputed that the verge is not a
part of Mr. Butterfield’s land and is indeed part of the adopted highway.

Mr. Butterfield’s land is bound in the UU to secure a sum of money (in this case £12,000) to be paid to
the Council to contribute to the specific purpose for works to the verge. This is respectfully not a difficult
concept in planning law, but it would seem that we need to go through the motions again.

Section 106(1) of the Town and Country Planning Act 1990, states:

(1) Any person interested in land in the area of a local planning authority may, by agreement or otherwise,
enter into an obligation (...), enforceable to the extent mentioned in subsection (3)—

(@) restricting the development or use of the land in any specified way;

(b) requiring specified operations or activities to be carried out in, on, under or over the land,;

(c) requiring the land to be used in any specified way; or

(d) requiring a sum or sums to be paid to the authority [...] on a specified date or dates or periodically.

(NB. My emphasis)
Clearly in this case we are engaging Section 106(1)(d).
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Section 106(2) states that:

(2) A planning obligation may—
(a) be unconditional or subject to conditions;
(b) impose any restriction or requirement mentioned in subsection (1)(a) to (c) either indefinitely or for such
period or periods as may be specified; and
(c) if it requires a sum or sums to be paid, require the payment of a specified amount or an amount
determined in accordance with the instrument by which the obligation is entered into and, if it requires the
payment of periodical sums, require them to be paid indefinitely or for a specified period.

(NB. My emphasis)

| stop myself quoting further from the 1990 Act, as there is seemingly no dispute on other technicalities
(for example, there is no dispute on the compatibility with Section 106(9)) and it is well-established
planning law in any event.

The fact that the verge is not on the land which is bound is irrelevant. Mr. Butterfield’s land
(WYK448872) is land in the area of the LPA, in this case Kirklees Council. Mr. Butterfield, through the UU,
is undertaking to pay a sum of money (£12,000) to the Council. This is entirely compatible with Section
106(1). The Council knows this.

The Council seems to be saying that because the highway verge is not within Mr. Butterfield’s ownership,
then he cannot contribute to it utilising the UU approach and therefore binding his own adjacent land.
This is a ridiculous assertion. This is a surprising position from a Local Planning Authority represented
here by such experienced operators.

The Council seems to be (perhaps inadvertently and being generous to the Council’s mistake) conflating
this with a position that it does not relate to the grant of a planning permission. Indeed, it does not; the
Planning Permission (as defined within the UU is/are already granted.

Although it is accepted that it is much more usual that entry into a planning obligation would relate to
enable the grant of planning permission, this is not a legal requirement and often planning obligations
can be ‘standalone’ or away from determinations of conventional planning applications. In this situation,
it does not relate to a planning application and therefore the grant of a planning permission. The
requirements of Regulation 122 of the Community Infrastructure Levy Regulations 2010 (as amended)
("CIL Regs’) do not apply here. A making of the final order by the Secretary of State pursuant to this
Application, is not a “relevant determination” for the purposes of Reg 122 of the CIL Regs.

This obligation is not for a reason to grant planning permission; it is in place to enable a contribution to
be paid to the Council that may carry out works on the highway verge.

Mr. Butterfield’s land at WYK448872 is one large part of two parcels of land on which the Planning
Permissions are granted already. The Planning Permissions in simple terms necessitating the stopping up
and diversion of the relevant part of Footpath 60, which is why we are all here. The work that has taken
place on the Land so far, including the installation of the diversion route, itself a part of the Planning
Permissions, is bound.

The Land, in which part (no small part) of the Planning Permissions are being implemented, is thereby
used as a secure and lawful mechanism for the Applicant (Mr. Butterfield) to make the Verge Works
Contribution of £12,000.
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However, let us use more usual and rudimentary examples by comparison.

Where for example there was a contribution to education, highways, public open space, sums in lieu of
affordable housing, etc. these are all ‘off-site’; a site (i.e. land within the area of the LPA (Section 106(1))
is bound through the obligation to secure the provision of the monies. This is again not a difficult or
unusual concept in planning law.

The UU is entirely appropriate and more importantly, legal. The Council’s representation to the contrary
is quite simply hopeless.

Use of a unilateral obligation with bi-lateral obligations
This is a ‘reach’ by the Council. It can be seen on the final executed UU that obligations are not bi-lateral,
which would be more suited to an agreement, as opposed to UU form.

As identified above, Section 106(2)(a) sets out that planning obligations “by agreement or otherwise”
(Section 106(1)) may be unconditional or subject to conditions.

The payment of £12,000 as the Verge Works Contribution is simply subject to conditions. The clauses
that the Council cites (which incidentally relate to the draft and not completed UU, though the general
thrust on the part of the Council is understood (but not agreed) and is substantially the same), are not
‘bi-lateral’ clauses, they are simply conditioning the trigger for the payment and regulating what it may
be spent on, which is in a very common form.

The Council is working on the basis that a UU, as opposed to a bi-lateral agreement, cannot be
conditional. This is profoundly wrong in law. Further, the provisions are in a very common form. We have
in correspondence offered for the planning obligation to be in bi-lateral (i.e. agreement) form, but this
has been declined by the Council. The Inspector will make of this what he will.

Conditions do not mean that something becomes or is to be read as being ‘bi-lateral’. Conditions are
not bi-lateral obligations.

Even where | would be wrong on that, Clause 12 of the UU contains an appropriate and very common
‘severance’ provision.

| would add here that a Council receiving monies under a UU or similar mechanism, could not reasonably
expect it not to be for a specified purpose or unconditioned. This is a not insignificant amount of private
money from a private individual. This is reinforced when considering that the evidence before the Inquiry
is that such a contribution and such works are not necessary, or in the case of the Council seemingly
wanted at all, though we have covered the confusing position on the Council’s position here several
times.

Alleged Highways Design Shortcomings

The simple position here is that whilst the evidence before the Public Inquiry relating to the Application
is that works to the verge are not necessary, quite simply and in layman’s terms, they would ‘do no
harm’. The Secretary of State is making a decision as to whether they do think that such works would be
necessary, or would again ‘do no harm’, and hence why this process has been gone through by the
Applicant.
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However, the Council and the Applicant are apart on the extent of physical works.

Briefly, the Council purports (though we are not clear given its very confusing position to the Secretary of
State) that it would like a 2m by-the-book sealed and kerbed pavement. This is notwithstanding that the
evidence from expert engineers during the Inquiry (which has not been disputed by the Council) is that
this would be “totally unsuitable” for this location and may even create drainage problems further down
the road. The Council’s engineers themselves have also agreed with this away from the Inquiry, as has
been submitted in evidence and not disputed. Furthermore, a 2m by-the-book pavement would serve to
narrow a rural road.

What the applicant is proposing, following evidence at the Inquiry and following consistent advice from
engineers aligned with such evidence, is a replacement like-for-like measured width verge surface that is
slightly harder underfoot than the present one, but is still permeable.

The applicant has, following quotations from reputable and experienced contractors (that incidentally
have themselves done work for the Council) which have already been provided and rounding up, arrived
at a high figure of £12,000 for such works.

It is not “impossible” for the Council to state that it cannot assess the development proposed. Such a
statement is the proverbial smoke and mirrors and an attempted conflation of issues, whether deliberate
or not, seemingly in the hope of distracting a Secretary of State Inspector. Both are hopeless.

The Council is hoping that the absolute requirement for a by-the-book kerbed and sealed pavement (i.e.
not in any way departing from its entrenched position and notwithstanding the fact that its own
engineers have stated that this would cause drainage difficulties further down Wolfstones Road), will
assist. An entrenched and intransigent position borne out of no evidence and certainly not reflective of
the unchallenged evidence before the Inquiry.

What this really is in our submission is an important statutory consultee objector which has a profoundly
confusing position on the verge, as is in evidence, and believes that it must not allow the UU to be a
consideration, for fear that it may damage its objecting position.

It is very clear that the Council has not disputed this as a cost for the proposed works as promoted by the
UU, but instead simply said that it is not enough for the works that it would allegedly require (i.e. the by-
the-book 2m pavement). However, it has not said how much this would be, despite several invites to do
so. A complete lack of engagement.

Following the evidence before the Inquiry, which again was not disputed, the proposed ‘Verge Works’,
substantially set out in the Second Schedule of the UU, are reasoned and justified. Legitimate quotes
have been obtained, which is again not disputed. Nevertheless, Paragraphs 2 and 3 of the Second
Schedule make the contingency that where the Council would wish to use the monies to provide
alternative works to the verge (i.e. the ‘Alternative Verge Works’ as defined therein), then it may do so. It
can use the whole £12,000 towards that.

The Council has not in any way engaged on the amount of money that it would require to carry out any
alternative works.
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Council’s Conclusions in its letter dated 21 January 2022.

We wrote to the Council on 24" January 2022 (Enclosure 1 with this letter) asking for its assistance and
input. We also sent a reminder by email on the 26 January 2022 (Enclosure 2 with this letter). We
simply refer the Inspector to this correspondence.

There has been no response from the Council other than a Delegated Decision, which we should
comment on.

The Inspector will note that we asked seven (7) important questions at the end of the letter in Enclosure
1 to further engage with the Council and assist the Inspector. The Council has elected not to engage or
respond.

Council Delegated Decision 25" January 2022

The Council’s position on this matter is set out in its Delegated Decision dated 25" January 2022
(Enclosure 3 with this letter). This Delegated Decision was on 10" February 2022 sent with a report to
the Council’s Huddersfield Area Planning Sub-Committee (Enclosure 4 with this letter).

For that reason, as identified in our letter of 10" February 2022 to the Programme Officer, 4.1.7.1 to
4.1.7.4 was included in the final UU as a safeguarding mechanism for the Council to either change its
mind on that aspect and still receive the Verge Works Contribution of £12,000 should the
Inspector/Secretary of State make the final order following this Inquiry. In addition, it clarifies for the
avoidance of doubt where Mr. Butterfield may still pay the Verge Works Contribution anyway at his own
discretion, as clause 4.1.9 allows.

Rather childishly in our view, the Council has refused to answer the question that where Mr. Butterfield
exercises his discretion to pay the £12,000, but the Council sticks to its line of not using the monies, what
will happen to the monies. Such conduct in our view appears to reinforce the Council’s strategy to
obfuscate and unreasonable behaviour on this aspect of the matter, which is why there is an outstanding
claim for costs in this respect.

We incidentally did try to bring this overall position, as well as procedural improprieties to the attention
of the Committee. This information was provided. The relevant letter, which the Committee clerk and
Chairman have communicated was provided to all Members of that Committee, is provided at Enclosure
5 with this letter for the Inspector’s information.

Discretion to Pay

The UU, particularly at 4.1.9 identified that Mr. Butterfield can in wide circumstances still pay the
£12,000 to the Council. Again, the evidence is that works to the verge are not necessary, but we would
all appear to be in agreement that it may ‘do no harm’. This is where the spirit of clause 4.1.9 comes
from.

Obviously, the final report from the Secretary of State would be persuasive and helpful in that respect.
We also hope that, where the application is successful and the Secretary of State would make the Final
Order, this would facilitate a change of position by the Council on accepting the £12,000.
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Conclusion

The UU is entirely appropriate, legal, pragmatic and assisting to the Inspector and in fact the Council. The
Council’s position is incorrect in law for the most part, but apart from this is disappointing and seemingly
deliberately unhelpful, masking in our submission its overriding confusing stance on the verge.

Unless we can assist further, this concluded the Applicant’s response to the Council’s comments on the
uu.

Yours sincerely

Noed Soanton

Noel Scanlon Solicitor, BA(Hons), MSc, MCIWM
Director & Consultant

For and on behalf of NSCL

Tel: 07921 385901

Email: noel.scanlon@nsconsult.co.uk

Cc. (all by email only): Mrs. S. Haigh, Kirklees Legal Services
Mr. P. Champion, Kirklees Rights of Way Section
Mr. A. Gill, of Counsel, Kings Chambers

Encs. Enclosure 1 — Letter to Council 24™ January 2022
Enclosure 2 — Email to Council 26" January 2022
Enclosure 3 — Council Delegated Decision 25™ January 2022
Enclosure 4 — Council Report to Committee 10" February 2022 on Delegated Decision
Enclosure 5 — Letter to Chairman and Clerk to Huddersfield Area Planning Sub-Committee 9t
February 2022
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Ms. Sandra Haigh, Legal Officer, Kirklees Council
By email only: sandra.haigh@kirklees.gov.uk (Your ref: PLA/SIH/GDM/D114-163)

24™ January 2022
Dear Mrs. Haigh

Application under Section 247 Town and Country Planning Act 1990 (‘TCPA’) for Stopping Up and
Diversion of Part of Holmfirth Footpath 60 — S. 106 UU for Contribution to Verge Works

Thank you for your email and letter dated 21 January 2022. It would seem helpful to the Inspector and
the Inquiry to reply and invite you to respond on behalf of the Council before the Inquiry reconvenes,
this Friday 28™ January 2022, to avoid any confusion.

It is probably helpful to very briefly respond to the “Conclusions” listed in your letter.

(i) The Council disagrees on the appropriateness of Section 106 use in this matter as there
appears to be no legal interest in the land to be purportedly bound by the applicant.

HMLR Registration WYK448872 shows the Applicant as the owner of the relevant land. Mr. Butterfield
very obviously does not own the highway verge. The verge is part of the adopted highway. Mr.
Butterfield’s land is bound in the UU to secure a sum of money to be paid to the Council to contribute to
the specific purpose for works to the verge.

This is respectfully not a difficult concept in planning law. The fact that the verge is not on the land which
is bound is irrelevant. Where for example there was a contribution to education, highways, public open
space, sums in lieu of affordable housing, etc. these are all ‘off-site’; the site is bound through the
obligation to secure the provision of the monies.

Unless | have completely misinterpreted your letter (and please of course do let me know if | have), this
is again not a difficult concept in planning law.

(ii) The Council considers that the applicant has no interest in the highway verge since his title
and interest in the land is merely adjacent to the verge and as drafted the unilateral would
be registered against his property which is next to the highway verge.

Mr. Butterfield has no such interest in the ownership of the highway verge. | am not sure how this is
relevant. | refer you again to no. (i) above.

(iii) Disagree on the use of bi-lateral obligation in the purported unilateral undertaking.

There is no bi-lateral obligation in the Draft UU. It is simply conditional (perfectly legal and normal
practice under Section 106(2)(a) TCPA 1990), as identified in the tracked changes version sent in an email
to you dated 14" January 2022, which is enclosed with the covering email by way of reminder.
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In any event, not that it is relevant here in our view, there is a traditional ‘severance’ provision in the UU
at Draft Clause 12. Moreover, for a Council to receive monies, not spend it for the purposes specified and
still retain it, would constitute financial irregularity and potentially place the Council’s ‘Section 151
Officer’ (i.e. Chief Finance Officer) at risk of criminal investigation, as well as obvious civil challenge.

(iv) The obligation is insufficient due to lack of technical proposals.

Once again, we are fundamentally disagreed on the works. Sufficient detail is provided for the works
proposed in the Second Schedule of the Draft UU, upon which legitimate quotes from contractors that
have carried out this kind of work (including for Kirklees Council) have been provided.

As we have said in previous communications, some of which are enclosed/attached, we are clearly way
apart on the extent of works required. The Council requires a by-the-book pavement, whereas the advice
to the Applicant and the evidence before the Inquiry is that this is “totally unsuitable” in this location and
that the Council needs to “inject some common-sense” into this situation, because such a solution was
clear “over-engineering” (quotes from the Applicant Closing at 13.6, directly quoting Mr. Appleton’s
evidence, which the Council has not disputed). We comment on this further below.

(v) The lack of technical detail submitted with the Unilateral Agreement make it impossible
for the Council to assess the development proposed, nor its costings, nor any proposals for
its maintenance.

It is not possible in law or in fact to have a “Unilateral Agreement”. However, this is possibly a Freudian-
slip of sorts, if the Council is in fact looking for a bi-lateral Section 106 Agreement instead of a UU, which
hitherto it has not raised.

It is otiose to state that it is “impossible” for the Council to assess the “development proposed”, when
two contractors have been able to provide legitimate quotes on that basis. There is again no lack of
technical detail. This is again simply a case of the Council disagreeing with the physical works.

(vi) The sum of £12,000 does not reflect the cost of a footway designed and installed to
Kirklees Highways Standards (see Appendix A).

We note that the Council does not dispute the quotes provided (CD13.10.3 And CD13.10.4) for the works
proposed by the Applicant, which are clear in the Second Schedule.

The Council again disagrees with the extent of works and continues (unless it can tell us otherwise) to
identify that nothing but a by-the-book 2m sealed pavement will suffice. However, on this basis, knowing
what it requires and the measurements, then the Council is clearly in a position to state how much a by-
the-book pavement would cost here. In other words, the Council has a clear chance to tell the Inquiry
how much it would actually require.

Clearly, as it is able to at least estimate that it is more than £12k (if indeed that is the position), it is able
to quantify what figure does reflect such a cost. This enables the Inspector to determine just how far
short £12k would fall should the Council introduce an alternative scheme with the monies, as is
envisaged in the flexible Draft UU (Paragraphs 2 and 3 of the Second Schedule to the present Draft UU).

The final paragraph in your letter refers to a tracked unilateral undertaking on 10" January 2022. The
date is in fact incorrect, and the relevant document was sent by email to you on 14" January 2022 with
all tracked changes and comments. The covering email correspondence attaching the said Draft
document in tracked changes and with responses to Council comments, is attached.
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| would now like to identify some other facts before asking questions.

In January 2020, as identified at CD15.8 (specifically 15.8.7), which is not disputed, | personally met with
your engineers on site and had subsequent exchanges. Your engineers clearly stated that it would not
consider anything but a by the book 2m non-permeable sealed pavement. However, they did clearly
state that this would give rise to a position whereby it would impact on drainage further down
Wolfstones Road. For that reason, the preference of the engineers (your engineers) was to ‘do nothing’.
Clearly, your engineers have either forgotten this, or in the alternative may be providing a response to its
officers for expediency and convenience for the purposes of this Inquiry.

The Applicant’s engineer has suggested that the Council’s engineers do appear to be unusually
intransigent here, but further considers that officers may not actually be providing engineers with the
fullest extent of information.

Therefore, we are confused as to how the Council’s Highways Engineers would suddenly require a by-
the-book 2m sealed pavement, knowing that it would narrow a rural road and cause drainage difficulties
further northwards (downbhill) on Wolfstones Road.

We are still apart, insofar as your Highways Engineers would like nothing but a hard sealed by-the-book
pavement. Our advice and the evidence before the Inquiry is that this would be totally unsuitable. Not
least and simply, it would narrow a rural road, given the current verge is considerably less than 2m.

You have not said whether there is any departure from the Delegated Authority note dated 15%
December 2021 (sent to us on 23™ December 2021). It is of course accepted that it is a matter for the
Council as Highway Authority and the law, as to what it may or may not do on the highways.

The Council is presently saying that notwithstanding what is said, given that your engineers clearly know
what is required in their mind (i.e. a by-the-book 2m sealed pavement), they must have an idea of the
extent of a contribution. This would obviously be useful for the Inspector.

However, given your letter, along with the Delegated Authority dated 15 December 2021, sent to me
on 23" December 2021, which is again enclosed by way of reminder, we remain confused as to the
Council’s position. It seems that the Council’s position is:

(i) it would accept nothing but a by-the-book 2m sealed pavement and nothing else, even though
its Engineers have informed that this will cause drainage difficulty further down Wolfstones
Road; but...

(ii) £12,000 is not enough towards this (but it has not specified what is); but, in any event...

(iii) the Council will not use the monies anyway, because “The Council would not accept and apply
the monies for the proposed purpose bearing in mind the advice from others” (Delegated
Authority document dated 15" December 2021, enclosed).

This being the case, particularly point no. 3, above, as is clearly stated in the enclosed Delegated
Authority, we would have to question why the Council would wish to comment on the UU at all. Further,
we would question why the Council would wish for the Inspector to take account of these comments.

You also seem to be concerned at the matter being a UU, as opposed to bi-lateral agreement. Whilst the
Applicant feels that this seems to be a rather convenient get out, because all that this is conditionality for
a monetary contribution on trust for works to the verge, which is entirely lawful (Section 106(2)(a) TCPA
1990) the fact is that this could be changed to a bi-lateral obligation; i.e. Agreement, as opposed to UU.
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Please do inform the Applicant and the Inspector if the Council would be prepared to do this. The UU can
be changed to a bi-lateral document immediately, within hours, not days.

However, we are still working on the basis that, notwithstanding the clear shortcomings of the Council’s
enclosed/attached Delegated Authority (sent previously to the Inquiry with Closing Statements (CD 13.6),
we remain very confused as to the Council’s position overall.

On the one hand the Council is saying that it is not interested and will not entertain this position and will
not spend the monetary contribution, relying its withdrawal of paragraph 6.4 of its Statement of Case
(CD14.1) and the delegated authority in the attached. On the other, it is now (after the Inquiry) providing
commentary that the UU is defective, that it wants a by-the-book 2m sealed surface pavement and in
fact that the contribution is not enough. The Council cannot respectively have it both ways.

Therefore, in order to assist the Applicant, but more so the Inspector and the overall Inquiry, we invite
the Council to answer the following questions before the Inquiry reconvenes on Friday 28" January 2022,
in order to avoid any further confusion:

1. Does the Council’s position remain as per the Delegated Authority enclosed, or is it different now?

2. Does the Council’s position remain that it will only see a by-the-book non-permeable pavement in
replacement of the current verge (i.e. Kirklees Highways Standards)?

3. Ifthe answer to 2, above is ‘yes’, the Council clearly knows what it requires and can provide a cost
estimate, so what contribution is the Council actually seeking please?

4. Does the Council want the UU to be a bi-lateral Agreement instead of the UU? If not, please kindly
explain why not for the Applicant and the Inspector.

5. Would the Council’s position be different if any alleged ‘clawback’ provisions were removed from
the final UU? Please explain.

6. If yes, can the Council obtain a delegated authority to enter into such a document? It has done so
in relation to resistance of the present UU. If not, please can you clearly explain why not.

7. What will be the Council’s position when monies are paid under the UU, which they are going to
be? Please be clear for the Applicant and the Inspector.

The Applicant, and | am quite sure the Inspector would be grateful for answers to the above questions in
advance of the Inquiry re-convening on the 28™.

Yours sincerely

Noel Seanton

Noel Scanlon soiicitor, BA(Hons), MSc, MCIWM
Director & Consultant for and on behalf of NSCL
Tel: 07921 385901 / Email: noel.scanlon@nsconsult.co.uk

Encs: KMC Delegated Authority (already at CD 13.6); email correspondence 21.1.22 attaching tracked
and commented Draft s106 UU submitted to the Inquiry in ‘clean’ Draft form (CD13.10)
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Fw: NATTRAN/Y&H/ S247/4337 - Closing Statement - Stopping Up and
Diversion of part of Holmfirth Footpath 60

DELETEREPLYREPLY ALLFORWARD

Mark as unread

Noel Scanlon

Wed 26/01/2022 22:22
To:
Sandra Haigh <Sandra.Haigh@kirklees.gov.uk>;

This message was sent with high importance.

1 attachment

Dear Mrs. Haigh

Following my email this afternoon in response to the updated Delegated Authority decision, please could you

confirm whether you will or will not be responding to the questions in my letter of 24th January 2022 (again in
the email correspondence attached), or indeed whether the updated Delegated Authority dated 25th January
2022 constitutes the Council's response to that.

Thank you in advance.

Yours sincerely

Noel Scanlon Solicitor, BA(Hons), MSc, MCIWM
Director & Consultant

NSCL

Tel: 07921 385901

Email: noel.scanlon@nsconsult.co.uk

- Legal Consultancy & Advisory Service -
- Planning - Development - Highways & Rights of Way - Local Govt -
- Compulsory Purchase - Licensing - Management & Training -

The content of this email and any attachments are confidential to the sender and the intended recipient(s). Noel Scanlon Consultancy Ltd ('NSCL')
accepts no legal or other liability for loss or damage as a result of this email or for views contained that are not those of NSCL. Where or if you have
(or believe that you have) received this email in error, please notify the sender and delete it immediately. Emails may be monitored. NSCL is
registered in England with company registration number: 10092591 and company registered office: Hollinwood Business Centre, Albert Street,
Oldham OL8 3QL. Correspondence address: c/o 3 Dryden Way, Lindley, Huddersfield, West Yorkshire HD3 3YF. VAT Registration Number:
237709683



Name of meeting:
Date:

Title of report:

Purpose of report:

Planning sub-committee (Huddersfield Area)
10 February 2022

Reporting of Emergency Delegated Decisions - Council
positions on acceptability of initial / final drafts of a Unilateral
Undertaking for improvements to highway verge at Wolfstones
Road, Netherthong. S.106 Town and Country Planning Act
1990.

Members are asked to note two emergency delegated decisions
made by Colin Parr, Strategic Director Environment and Climate
Change, relating to initial and final drafts of a Unilateral Undertaking
relating to the funding of improvements to the verge of part of
Wolfstones Road to provide a more suitable surface for pedestrians.
This is proposed to be offered in connection with the approved
development at Wolfstones Heights Farm, HD9 3UU affecting public
footpath Holmfirth 60, and a Draft Order made by the Secretary of
State for Transport under s. 247 Town (ref Y&H/4337) which would
divert part of Holmfirth 60, including its termination point. The
Council formally opposed the making of an Order. A public inquiry
has recently been held into the Draft Order. As part of that Inquiry, it
has been necessary to state the Council’s view and its position on
the proposed undertaking on the drafts of the of the Unilateral

Undertaking and carrying out the improvements described.

In the absence of sufficient time to bring a report to the sub-
committee due to the Inquiry timetable and deadline, delegated
decisions to reject both initial and final drafts of the Unilateral
Undertaking were made by virtue of delegation under Part 3 Section
F Scheme of Delegation to Officers - Chief Executive (d). Such
decisions are required to be then reported to the next meeting of the

committee that would have ordinarily made the decision.
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Key Decision - Is it likely to result in Not applicable
spending or saving £250k or more, or to
have a significant effect on two or more
electoral wards?

Key Decision - Is it in the Council’s Forward | Not applicable
Plan (key decisions and private reports?)

If yes also give date it was registered

The Decision - Is it eligible for call in by No — council committee

Scrutiny?

Date signed off by Director & name Colin Parr - 01 February 2022

Is it also signed off by the Assistant James Anderson on behalf of Eamonn Croston
Director for Finance, IT, and Transactional 31 January 2022

Services?

Is it also signed off by the Service Director Deborah Wilkes on behalf of Julie Muscroft

(Legal Governance and Commissioning)? 28 January 2022
Cabinet member portfolio N/A
Electoral wards affected: Holme Valley South

Ward councillors consulted: Ward councillors have not been consulted as no decision

required by the sub-committee. CliIrs. Davies, Firth & Patrick
will be advised of this report.

Public or private: Public

1. Summary

11

1.2

1.3

The Council is an objector to a draft Order made by the Department for Transport
(“DfT”) under section 247 of the Town & Country Planning Act 1990, proposing to
change the alignment of part of public footpath Holmfirth 60 to enable

development to take place and fully implement planning permission(s).

In January 2020 members of this sub-committee rejected a similar application for
a diversion order under s257 Town and Country Planning Act 1990. The Officer
recommendation had been to make the requested Order, on the condition only if
the applicant entered into a separate agreement for improvements to the verge
on Wolfstones Road between the current and proposed termination points of

footpath Holmfirth 60. Members rejected the application, even with this condition.

On 16 September 2020 the Strategic Planning Committee resolved to object to a
similar draft Order made by the Secretary of State for Transport under section
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1.4

15

1.6

1.7

247 Town and Country Planning Act 1990. Members should note that the matter
was considered by the Strategic Planning Committee rather than the Huddersfield
Area Planning sub-committee as the sub-committee was not scheduled to sit
before the end of the DfT’s draft Order consultation period on 29 September
2020. The decision to take the matter to Strategic committee was made in

consultation with the sub-committee chair.

A virtual Public Inquiry into the draft Order opened in August 2021, with the
Council as a statutory objector. The Inquiry overran the estimated number of days
and was adjourned until 28 January 2022. During the Public Inquiry the agent for
the applicant proposed the submission of a Unilateral Undertaking under s106
Town and Country Planning Act 1990 to fund ‘improvements’ - to be carried out
by the Council as the local highway authority — to a length of verge along
Wolfstones Road between the current and proposed termination points of the
public footpath. Wolfstones Road is what can be described as an ordinary

‘adopted’ public road.

The Council received an initial draft of the Unilateral Undertaking in early
December 2021. This initial draft and supporting documents are included at

Appendix A.

An urgent decision was required on the acceptability of the Unilateral Undertaking
as drafted. The Inspector had requested closing statements to the Public Inquiry
be submitted in writing no later than 31 December 2021. As there was insufficient
time to seek a decision from this sub-committee before a decision was required,
an emergency delegated decision was made on 15 December by Colin Parr,
Strategic Director — Environment and Climate Change. The decision was made
under Part 3 Section F Scheme of Delegation to Officers - Chief Executive (d).

The decision, made in consultation with Cllr Lyons as Chair of this sub-
committee, was to reject the proposed Unilateral Undertaking, as then drafted. A
copy of this decision is included at Appendix B and contains detailed reasons for
that decision. Inter alia, these reasons included the omission of vital information —
I.e., technical details, deficiencies in the proposed wording; and furthermore, that
any endorsement of the proposed changes to the verge of Wolfstones Road, and
a commitment to implement the proposed works would be directly at odds with

the position previously taken by members of the Huddersfield Area Planning Sub-
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Committee in January 2020. The applicant’s representative was advised of this

decision.

1.8 The Inspector indicated that should the applicant wish to put a Unilateral
Undertaking before the Inquiry, a final draft of this was to be submitted no later
than two weeks prior to the resumed Inquiry i.e., no later than 14 January 2022. A
final draft was received which addressed some but not all of the issues identified
in consideration of the initial draft. A figure of £12,000 was proposed to be made
available for carrying out of the works, but none of the additional technical
information previously identified as being required was supplied. The Final Draft
Unilateral Undertaking is included at Appendix C, along with various supporting

documents submitted.

1.9 A further delegated decision regarding the Council’s position on the final draft
was required prior to resumption of the public inquiry on 28 January. This was
made by Colin Parr on 25 January 2022. The decision was to reject the final draft
s106 Unilateral Undertaking to carry out the proposed improvements to the verge
of Wolfstones Road. The Council would not accept and apply the monies for the
proposed purpose bearing in mind advice from officers. The decision is included

at an Appendix D. The reasons for the decision are included.

1.10 The Inspector has instructed that an executed version of the undertaking must be
submitted to the Programme Officer no later than 2 weeks after the close of the
resumed Inquiry, i.e., 11 February 2022. The applicant’s agent has indicated that
this will be submitted. Notwithstanding the Council’s position regarding the
acceptance of this undertaking which would be as per the delegated decision of
25 January. At the time of writing the executed version of the Unilateral

Undertaking has not yet been submitted.
1.11 This report is for information only and no decision is required.
2. Contact Officer

2.1  Phil Champion, Definitive Map Officer
Public Rights of Way publicrightsofway@Kkirklees.gov.uk

3. Background Papers and History of Decisions

3.1 Appendices
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3.1.1

3.1.2

3.1.3

3.1.4

Appendix A — Initial Draft s106 Unilateral Undertaking received 2
December 2021.

Appendix B - Emergency Delegated Decision made 15 December 2021.

Appendix C — Final Draft — s106 Unilateral Undertaking received 14
January 2022.

Appendix D - Emergency Delegated Decision made 25 January 2022.

3.2 Previous Decisions

3.2.1

3.2.2

30 January 2020. Huddersfield Area Planning Sub Committee. Resolution

to refuse to make the requested s257 diversion order.

16 September 2020. Strategic Planning Committee. Resolved that the
Council object to the Town & Country Planning Act 1990 section 247 draft
order and oppose the public footpath proposal in the Secretary of State’s

determination.

Service Director Responsible

4.1  Wendy Blakeley, Service Director (Interim), Highways and Streetscene.
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- Legal Consultancy & Advisory Service -
- Planning - Development - Highways & Rights of Way - Local Govt -
- Compulsory Purchase - Licensing - Management & Training -

The Members of the Kirklees Council Planning Sub-Committee (Huddersfield Area)
Through the Chairman:

Councillor T. Lyons - Chairman of the Planning Sub-Committee (Huddersfield Area)
And

Mr. Richard Dunne, Clerk to the Sub-Committee

By email only: terry.lyons@kirklees.co.uk; richard.dunne@kirklees.gov.uk

9t February 2022

Dear Chairman and Members

Planning Sub-Committee (Huddersfield Area) - 10t February 2022 - Agenda Item 7

Reporting of Emergency Delegated Decisions - Council positions on acceptability of initial / final drafts
of a Unilateral Undertaking for improvements to highway verge at Wolfstones Road, Netherthong.
$.106 Town and Country Planning Act 1990

Application under Section 247 Town and Country Planning Act 1990 for the stopping up and diversion
of part of Holmfirth Footpath 60 (the ‘Application’)

| am sorry that | am not able to attend the above Committee on this matter. No discourtesy is intended.
However, we were not notified of this Item.

The point is taken in advance that this is a report for information following a Delegated Officer decision
dated 25 January 2022 (the ‘Delegated Decision’), not a decision as such for the Committee.

Please could this letter be read, or at least noted by Members in any update before resolving to
note/accept the officer’s report.

Unilateral Undertaking 8" February 2022

A final completed and executed Unilateral Undertaking dated 8" February 2022 (the ‘UU’) has been
submitted to the Council today via your Mrs. Haigh of the Council’s Legal Services Section. This
Committee has therefore not had a report on the final version of the UU, albeit it is in fairness and in our
opinion not too substantial a departure on what is reported to you; the basic thrust and level of
contribution is the same.

As to whether that would be necessary for Members to receive a report around the final executed
version of the UU, would be for your officers to advise the Committee on.

Procedural Consideration: Strategic Planning Committee

As a procedural consideration, this Planning Sub-Committee (Huddersfield Area) was not the Committee
which resolved to object to this Application. This Sub-Committee has never had before it or objected to

Noel Scanlon Consultancy Ltd (‘NSCL’) (Co. Regn. No.: 10092591)
Managing Director: Noel Scanlon Solicitor, BA(Hons), MSc, MCIWM; Tel: (+44) 07921 385901 Email: noel.scanlon@nsconsult.co.uk
Correspondence Address: c/o 3 Dryden Way, Lindley, Huddersfield, West Yorkshire, HD3 3YF (UK)
Company Registered Office: Hilton Jones Hollinwood Business Centre, Albert Street, Oldham OL8 3QL (UK); VAT Regn. No.: 237709683
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this Application to the Secretary of State. That was the Strategic Planning Committee in September 2020.
We have tried to bring this to the attention of officers, but they have pressed on to your Sub-Committee.

Again, you may wish to take advice on this issue from officers, in particular the duty solicitor advising the
Sub-Committee on this item. Where it is decided that this matter would have to be sent to Strategic
Planning Committee instead of this Sub-Committee, this would also invalidate the Delegated Decision, as
Councillor Lyons is not the Chairman of that Committee nor a Councillor in the Ward where the
Application is concerned but is presently listed as the Councillor consulted in order that the Delegated
Decision could be signed off and completed.

To be clear, there is no dispute whatsoever that the Council is allowed to utilise emergency delegated
powers under its Constitution. That is not at issue. The issue is whether the correct Member has been
consulted and listed in the Delegated Decision, and that this report is sent for information/ratification to
the correct Committee as a result. Your lawyers will be able to advise you on this position.

The Verge Works: What is the contribution for?

The simple position here is that whilst the evidence before the Public Inquiry relating to the Application
is that works to the verge are not necessary, quite simply and in layman’s terms, they would ‘do no
harm’. The Secretary of State is making a decision as to whether they do think that such works would be
necessary, or would again ‘do no harm’, and hence why this process has been gone through by the
Applicant.

However, the Council and the Applicant are apart on the extent of physical works.

Briefly, the Council purports (though we are not clear given its very confusing position to the Secretary of
State) that it would like a 2m by-the-book sealed and kerbed pavement. This is notwithstanding that the
evidence from expert engineers during the Inquiry (which has not been disputed by the Council) is that
this would be “totally unsuitable” for this location and may even create drainage problems further down
the road. The Council’s engineers themselves have also agreed with this away from the Inquiry.
Furthermore, a 2m by-the-book pavement would serve to narrow a rural road. Nevertheless, that is the
Council’s position. What the applicant is proposing, following evidence at the Inquiry and on advice from
engineers, is a replacement like-for-like measured width verge surface that is slightly harder underfoot
than the present one, but is still permeable.

The applicant has, following quotations from reputable and experienced (including working for the
Council) contractors and rounding up, arrived at a figure of £12,000 for such works. The Council has not
disputed this as a cost for the proposed works as promoted by the UU, but instead simply said that it is
not enough for the works that it would apparently require (i.e. the by-the-book 2m pavement), though
has not said how much this would be despite invites to do so.

The Delegated Decision

To be fair, the Delegated Decision document is clear, in that the decision of the Council is:

“To reject the final draft Section 106 Unilateral Undertaking to carry out the proposed improvements to
the verge on Wolfstones Road. The Council would not accept and apply the monies for the proposed
purpose bearing in mind advice from officers.”

So, despite its objection to the Application, the Council is now clear that it would not take and use the
monies for the specified purpose. Three fundamental points arise a result.
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The first is that the Council, which has objected to this Application on the grounds of safety. It has
previously raised issues on the safety of pedestrians, but is now officially stating that it would not use
monies from the applicant to modify the surface of the verge in the event that the Secretary of State
makes the final order stopping up and diverting the footpath, thereby approving the Application.

The second, is that if the Secretary of State reports that in their view the works to the verge surface are
necessary or should at least be a consideration, the Council is seriously stating that it would not use the
monies to make modifications to the verge following such a steer from the Secretary of State.

The third, and perhaps the more fundamental practical point here, is that the UU is positioned such that
the monies can still be paid at the applicant’s discretion (and they are likely to be especially if the
Secretary of State would believe this to be of some benefit, however small or large). In this case, the
document means that £12,000 will be paid to the Council to be able to carry out such works.

Under the Council’s current resolution, a legitimate question is: what then happens to the money?

There is a clear and very realistic position that the Council would have £12,000 paid to it through this UU
mechanism, but it has resolved not to spend it on the specific purpose for which it has been paid to the
Council. This would therefore mean that the Council could not do anything with it.

The monies through a Section 106 planning obligation are provided for a specific purpose. The Council
could not simply divert the monies elsewhere or spend it on another project, etc. To do so would be a
financial irregularity, whereby certain officers and indeed Members could find themselves in serious
difficulty and even the subject of civil or criminal investigations. Your lawyers will | am sure clarify this
position for you, as these are well-established planning and local government law fundamentals where
such contributions are concerned.

So, where £12,000 is paid to the Council under the Section 106 UU, which notwithstanding the
Delegated Decision it can be paid anyway, what in those circumstances does the Council do with this
£12,000 paid to it?

| would respectfully put that the Committee has questions for its officers before moving to resolution,
more particularly the duty solicitor advising the Sub-Committee on this item. You may wish to approach
the Council’s Monitoring Officer and Section 151 Officer, though it is noted that their respective
delegates have signed off this report to the Sub-Committee already, notwithstanding the fact that these
issues have mostly been drawn to officers’ attention beforehand.

Yours faithfully

Noel Soanton

Noel Scanlon Solicitor, BA(Hons), MSc, MCIWM
Director & Consultant

For and on behalf of NSCL

Tel: 07921 385901

Email: noel.scanlon@nsconsult.co.uk

Cc. (all by email only): Mrs. S. Haigh, Kirklees Legal Services
Mr. P. Champion, Kirklees Rights of Way Section
Mr. C. Parr, Kirklees Strategic Director Environment and Climate Change
The Governance and Democratic Services Section

Noel Scanlon Consultancy Ltd (‘NSCL’) (Co. Regn. No.: 10092591)
Managing Director: Noel Scanlon Solicitor, BA(Hons), MSc, MCIWM; Tel: (+44) 07921 385901 Email: noel.scanlon@nsconsult.co.uk
Correspondence Address: c/o 3 Dryden Way, Lindley, Huddersfield, West Yorkshire, HD3 3YF (UK)
Company Registered Office: Hilton Jones Hollinwood Business Centre, Albert Street, Oldham OL8 3QL (UK); VAT Regn. No.: 237709683

Pagpg

1=4




